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Statement orf Questions Presented 


1. Was the proferred testimony of appellant 
regarding a third party's declaration that he had committed 
the crime admissible under the exception to the Hearsay 


Rule for declarations against interest? 


2. Should certain articles seized by the Govern- 
ment pursuant to a search of a car without a warrant, which 
search was not incident to arrest, have been admitted into 


evidence? 


‘las the appellant deprived of a fair trial 
by reason the following matters? 
The Court's permitting Government counsel, 


a time subsequent to this Court's decision 


the Luck case, to question appellant as to 


his prior conviction record, 

B. The Court's permitting the Special Agent 
of the FBI in charge of the case to remain 
at the prosecution's counsel table through- 
out the trial despite specific references 

to him and to his custody of evidence in 


the testimony of several witnesses. 


C. The Court's instruction on assault with 

a dangerous weapon, in which the Court stated 
that it would leave it up to the jury ms Gecide 
if the gun could be used in such a manner as 

to be a dangerous weapon, even though the gun 
was not proved to be operable and there was 


no evidence as to its use in a dangerous manner, 


and the failure to instruct on the lesser- 


included offense of simple assault. 


D. The prejudicial references by the Government 
counsel during the closing argument Gusbactarascng 
appellant as “our lover" and "the hairdresser," 
and referring to an alleged "illegitimate 


child." 


4. Were appellant's Fifth and Sixth Amendment 
rights violated by the quality of assistance of his trial 


counsel throughout the trial? 


5. Was the failure to furnish a trial transcript 
to appellant within a time period of more than ee a 
serious errosion of his right to said transcript and his 
right to fundamental due process and a speedy trial upon 


any remand? 
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THE COURT ERRED IN RULING THAT THE 
PROFFERED TESTIMONY OF APPELLANT 
REGARDING LARRY KENAN'S DECLARATION 
AGAINST INTEREST WAS INADMISSIBLE 


CERTAIN PHYSICAL EVIDENCE ADMITTED IN 
THE CASE WAS SEIZED BY THE GOVERNMENT 
PURSUANT TO A SEARCH OF THE CAR WITHOUT 
A WARRANT, AND ITS USE SHOULD HAVE 
BEEN QUASHED 


THERE WERE SEVERAL OTHER ERRORS 
COMMITTED DURING THE COURSE OF THE 
TRIAL, WHICH INDIVIDUALLY WERE 
PREJUDICIAL, AND TOGETHER DEPRIVED 
APPELLANT OF A FAIR TRIAL 


; Government counsel, 
ubsequent to this 
cision in the Luck 
ase, to question appellant as 
to his prior conviction for 
housebreaking was prejudicial 


Ow 0 


The presence or FBI Agent 
Dowling at the prosecution's 
counsel table throughout the 
trial was, under the circun- 
stances, prejudicial 


The Court's instructions on 
the charge of assault with a 
dangerous weapon were erroneous~--- 35 


THE INEFFECTIVENESS OF APPELLANT'S COUNSEL 
DURING TRIAL SERIOUSLY PREJUDICED 
APPELLANT'S DEFENSE AND RESULTED IN A 
DENIAL OF APPELLANT'S FIFTH AND SIXTH 
AMENDMENT RIGHTS 


THE LONG DELAY IN THE PREPARATION OF 
APPELLANT'S TRIAL TRANSCRIPT ERODED 
HIS RIGHT TO SAID TRANSCRIPT AND 
RAISES SERIOUS IMPLICATIONS AS TO 
APPELLANT'S RIGHT TO FUNDAMENTAL DUE 
PROCESS AND & SPEEDY TRIAL UPON ANY 
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JURISDICTIONAL STATEMENT 


Appellant, defenijant below, was jadictes along with 
his brother, Fred Adams, and Larry Kenan, ani tried before a 
jury with his brother in the United States District Court for 
the District of Columbia for a violation of 18 U.S.C. 2113(a) 
(robbery of a federally insured savings and loan institu- 
tion) and four counts of 22 D.C.C. 502 (assault with a danger- 


ous weapon). The District Court, having jurisdiction under 


18 U.S.C. §3231, on April 1, 1°66, entered a final judgment 


of conviction and sentenced appellant to imprisonment from 

5 to 15 years on the robbery count, and from 3 to 2 years 

on each of the four assault counts, said sentences on the 
assault counts to run concurrently, and to run concurrently 
with the sentence imposed on the robbery count. On April 26, 
1966, the trial court granted the appellant leave to proceed 
on appeal in Forma Pauperis without prepayment of costs, 
Jurisdiction is vested in this Court to decide the appeal 

by virtue of 28 U.S.C. §1291. This appeal has Deen taken 

in compliance with Federal Rules of Criminal Procedure 


Rule Bre 


The Indictment, Judgment, Notice of Apoveal, and Order 
granting leave to appeal in forma pauperis are contained 
in the original but unpaginated record on appeal. 


ye 


The apvellant, Charles J. Adams, was indicted and 
tried before a jury with his brother, Fred Adams, for rob- 
the Columbia federal Savings and Loan Association, 
with a dangerous weapon on 
the time of the robbery. 
The testimony of the Government witnesses was that, 
at approximately 1:35 p.m. on Monday, September 13, 1°65, two 
men entered the offices of the Columbia Federal Savings and 


Loan Association on 2826 Alabama Avenue, S.E., in the District 


: ba l/ 
of Columbia. (Tr. 27, 34).— Both men were armed with guns 


and, while one covered the door, the other one proceeded to 

the teller's cage and had the teller fill a paper bag that 
with cash that was in the teller's drawer. One 

of the men was «tearing a long trench coat, the other a short, 


light tan coat. After ordering the persons present in the 


The Transcript consists of Six Volumes--4 of which are 
labeled "Trial Proceedings," Volumes I, II, III and Vv; 
another labeled "Official Transcript of Proceedings," 
etc. and covering the part of the trial between Volumes 
III and V (hereinafter referred to as "Volume IV"), and 
the last labeled "Excerpts of Proceedings," Volume A, 
covering Government counsel's opening and closing 
arguments. 


bank to lie down on the floor, the two men left the bank, 
walked across Alabama Avenue (Tr. 36), and started swiftly 
walking down toward the intersection of Alabama Avente and 
Naylor Road. At this point, they got into a car ana started 
driving down the road toward Suitland Park, (Tr.. 96, 77, 
275-277). 

While the robbery was taking place, the! man who 


owned the store next to the bank happened to observe that 


the robbery was taking place and called the police, A 


radio car of the Federal Bureau of Investigation picked up 


a "lookout" for the getaway car, and happened to observe a 
car fitting the description at approximately 1:50’ p.m. (Tr. 
284-286). A chase ensued down Marlboro Pike to 62nd Place 
where the car was soon found by the FBI agents abandoned 
with the left front door open and the windshield wipers 
working. (Tr. 287-288), The area in which the car was 
abandoned was wooded and the street was a NegunExy type 
road". (Tr. 292). A call for assistance was put out over 
the car radio, and a number of other FBI agents came to the 
area. As the car was being pursued, the FBI agents observed 
three men in the car. (Tr. 204). 

When another *B5I agent had arrived on the scene, 


a search was made of the car, and a light jacket and a long 


coat were recoveres from under the seat, along with a .380 
Browning Automatic wrapped up in a coat. Other items such 
were also taken. This was at approxi- 
297, 290-300). Some time later 
apprehenSed in the woods some dis- 
the car had been parked. (Tr. 328, 
They were all lying down under the bushes, and when 
to rise, a paper bag was spotted underneath one of the 
suspects, Larry Kenan. This bag was found to contain some 
10 dills allegecly recorded by the bank. 

The three suspects--Larry Kenan, fred Adams, and 
appellant here, charles Adams--were arrested and subsequently 
indicted on charges of entering a Savings and Loan with in- 

robbery, with the actual robbery, and with 


of assault with a dangerous weapon against 


persons who were present in the bank. 


Larry Kenan pleaded "guilty" to the first count 
of intent to commit robbery. The other charges against him 
after conclusion of the trial of Charles 
,» and he was committed under the Youth 
Correction Act. The other two suspects, Charles Adams and 


his brother Fred Adams, were tried together. 


Both Charles and Fred Adams testified in their own 
defense, The appellant testified that he had abt connitted 
the robbery ,~” that he had allowed Kenan to use the car, that 
he had gone to see a friend and ha2 been picked up by Kenan, 
his brother (Fred Adams), and a person named Jerome Jackson 
at about 1:45 p.m., and that Jerome Jackson had been dropped 
off shortly thereafter, (Tr. 417-41°). He further testified 
as to Kenan observing the FBI car, that Kenan had told him 
that "Jerome just cut a guy," and "to try to duck them" 

(Tr. 425), that he then turned off Marlboro Pike and stopped, 
and that he was told that he better go with the others and 
did so. (Tr. 426). Appellant testifiec that he had not 
ncticed the paver bag. A defense witness (Mary Smith) 
corroborated meeting with appellant on the street from 
approximately 1:15 p.m. to 1:45 p.m., while she was waiting 


for a bus, and that aprellant had been picked up by the car 


at about that time. (Tr. 370-372, 397-400, 403). 


After receiving the case, the jury returned a 


verdict of builty on ali counts submitted to it. Appellant 


1/ There had been previous testimony by Gevernment witnesses 
identifying appellant and his brother as the robbers. 


>. Jail and has 
to Lerton, Virginia. 

made application to District 
Court for leave to appeal in forma pauperis. This was granted. 
At all times other than during trial, appellant had counsel 
appointed by the court. However, his trial counsel was 
retained by the efforts of his mcther, and entered her 
appearance on the morning ef the trial. This ccunsel was 
appointed tc represent appellant by order of the Chief Judge 
of 


1266. Applications for bail pending 


were denied, and due tc difficulties in obtaining 


¥ the transcript which was ordered by authorization 


Court cn April 29, 1266, the appeal of the 


convicticns has been delayed until this time. 


STATUTES INVOLVED 


13.U.S..G. §2113(a) - Bank robbery and incidental crimes 


"(a) Whoever by force and violence, or 
by intimidation, takes, or attempts to take, from 
the person or presence of anotner any property or 
money or any other thing of value belongin3 to, or 
in the care, custody, control, managenent, or pos- 
session of, any bank, or any savings and loan 
association; or 


Whoever enters or attenpts to enter any 
bank, or any savings and loan association, or any 
building used in whole or in part as a bank, or as 
a savings and loan association, with intent to 
commit in such bank, or in such savings and loan 
association, or building, or part thereof, so used, 
any felony affecting such bank or such savings and 
loan association and in violation of any statute of 
tne United States, or any larceny-- 


Shall be fined not more than $5,000 or 
imprisoned not more than twenty years, or both." 
(June 25, 1645, c. 645, 62 Stat. 766, amended 
Aug. 3, 1€50, c. 516, 64 Stat. 304). 


22 D.C. Code §502 - Assault with intent to conmit _meyhen 
See VOCE yoVve. Sat OO comms = maynen 


or with dangerous weapon 


"Every person convicted of an assault with 
intent to commit mayhem, or of an assault with a 
dangerous weapon, shall be sentenced to imprisonment 
for not more than ten years." (Mar. 3, 1¢01, 31 Stat. 
1321, cn. 354, § 804.) 


STATEMENT OF POINTS 


District Court erred in excluding testimony 
as to a third party's declaration that 
mnitted the robbery without appellant's assistance. 
2 Certain articles were seized by the ZXovernment 
by a search of tre car without a warrant, and not incident 
to the arrest, and should not have been admitted in evidence. 
3. The appellant was deprived of a fair trial 


decause of - 


(a) The Sovernnent counsel's inquiry 


of appellant on cross-examination as to his 
or conviction for housebrealing; and 

{>) The Zovernment's use of a Special 
Agent of the FBI in charge of the case at 
counsel table, in the light of the testi- 
mony of several witnesses; and 

(c) Tne District Court's erroneous 
charge as to the counts of assault witha 
dangerous weapon, and his permitting the 
jury to speculate on ways in which a in- 
operative gun could be used in a dangerous 


Manner despite the lack of any “‘overnment 


evidence to this effect; and 

(d) The prejudicial references by 
Soevernnent counsel in closin7 argument to 
appellant as "lover boy'', and "Romeo", and 
to an alleged "illegitimate child" of 
appellant. 


4. Appellant's trial counsel was so ineffective 


as to deprive him of his rights, under this court's recent 


Dyer decision. 

5. The long delay (over a year) in providing 
appellant the transcript for appeal seriously eroded his 
right to fundamental due process and to speedy trial on 


any remand. 


IMMARY OF ARGUITENT 
eee ta 


Appellant proffered testimony that Kenan (one of 
the two other persons indicted wit!: appellant for the 
robbery) statec him that he (Kenan) had committed the 
robber: without appellant's assistance. The District Court 
excluded this proffered testimony on the ground that it was 
hearsay. Appellant submits that this testimony should have 
been adnitted under the exception to the Hearsay Rule for 
declarations against interest. Sy reason of the pending 
charges against hin, Yenan was unavailable to testify on 
this matter and the statement made was against his interest. 
The distinction advanced by a number of courts in allowing 
the declaration-against-interest exception to the Hearsay 
Rule Zor statements against a declarant's property interests, 
Dut not for those against a penal interest of the declarant, 
is illocical and should not de applied by this Court. 

Certain important physical evidence introduced by 
the Government at the trial was seized by the “Sovernment, 
pursuant to a searc without a warrant, of the abandoned 
get-away car. The search was sometime prior to the arrest 
and at some distance from it, and therefore not incident to 


the arrest; the facts surrounding tie matter demonstrate that 


securing a warrant was not impracticable. Thus, the search 


without a warrant was improper, the seizure of the articles 
in question was unlawful, and their use as evidence at the 
trial should not have been pernitted. 

There were several other errors committed during 
the trial woiich individually were prejudicial and collectively 
deprived appellant of a fair trial. On cross-examination of 


appellant, the court permitted Zovernment counsel (at a tine 


subsequent to this Court's Luck decision) to question 


appellant as to a prior conviction of attempted housebreaking. 


This question came at tie very beginning of cross-exanination, 
and the prior conviction for housebreakin3 would. have, at 
best, a dubious relevance to appellant's credibility. The 
effect was clearly preindicial. 

In addition, over objection, the District Court 
allowed Government counsel's request to have the Special 
Agent of the FBI in charge of the case sit at counsel's 
table throunnout the trial, on tie stated reason that he was 
needed to handle exhibits. In the liaht of the testinony of 
several Governuent witnesses with respect to certain articles 
introduced as evidence, particularly the gun, the effect of 
tuis was prejudicial. ‘Vith respect to the gun, a .350 


Browning automatic pistol loaded with .32 caliber cartridges, 


SI Lt he did not Know whether it 
was operable, that he had turned it over to his superior 
{the Agent in charse sitting at counsel table) and that he 
“presumed” that a ballistic test had been made. The Covern- 
ment introduced no further evidence that the gun was 
operable and thus put the credibility of a person sitting 
at its counsel table behind the testimony of the FBI agent 
that he "presumed" a test had been made. In the light of 


this evidence, the District Court's charge as to the 


requirements for a "dangerous weapon" within the meaning of 


the statute was error, and he erroneously failed to give a 
charge with respect to the lesser-included offense of simple 
assault. In effect, the District Court revised the burden 
of proof and permitted the jury to speculate as to how an 
inoperable gun might have been used in a dangerous manner, 
despite the lack of evidence that it was so used. 

In addition, Government counsel, in closing 
argument, made a number of prejudicial references to appellant, 
characterizing him as "lover boy", ''Romeo” and the like. He 


also referred in closing argument to an alleged "illegitimate 


child" of appellant, clearly an irrelevant matter and pre- 
judicial. These comments went beyond the Beene aoadae 
of a prosecutor. 

Appellant contends that his trial counsel pro- 
vided suc’ ineffective assistance in the defense of the case 
that appellant was denied his rights under the Fifth and 
Sixth Amendments. Counsel filed her appearance, having been 
retained by appellant's mother or his behalf, on the mornin3 
of the trial, thereupon replacing appointed counsel. The 
record shows that trial counsel's representation of the 
appellant was deficient in a number of respects. Her prep- 
aration of the case, witnesses, and for cross-exanination, was 
deficient. Trial counsel also failed to object at a number 
of points to the prejudicial questions (or remarks) by 
Sovernment counsel. Severl other deficiencies are pointed 
out in the detailed argument below. Appellant suomits that 
the sum of her activities during the trial represents 


ineffective assistance within this Court's recent; Dyer decision. 


Appellant also contends that his right to fundamental 


due process, and a speedy trial on any remand has been 
seriously eroded by the long delay in the peepaeepicn of his 
trial transcript (over a year). Appellant has been incar- 
cerated since his arrest, requests for bond having been denied 
by the District Court and this Court. 
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ARGUMENT 


THE CCUFT SRRED IN PULING THAT THE PROFFERED 

TESTIMONY CF APPELLANT REGARDING LARRY KENAN'TS 

DECLARATION AGAINST INTESEST WAS INADMISSIBLE. 

Appellant stated on redirect examination that he 

knew something more about the crime that he had not yet told 
the jury. (Tr. 715, 721). When asked by the DPistrict Court 
what this something was, appellant statec, "Just what Larry 
Kenan confessed to.” (Tr. 722). At this point, appellant's 
counsel approachee the B3ench and submitted that the impending 
testimony was admissible as an admission against interest. 
The Court, evidently confused as to just what counsel was 
talking about, crew from counsel the proffer that appellant 
woule testify that "Kenan told him that it was Larry [Kenan] 


and this Jerome that committed it and that he knew that these 


Adams boys were not involved.” (Tr. 722). During the colloquy 


which followed, the Court ruled that, since Kenan was not on 


trial, the profferec testimony was hearsay. Cver insistence 


With respect to Point I, appellant would like the Court to 
read the following pages of the original transcript of Trial 
Proceedings: Volume III, pp. 413-414; Volume IV, pp. 715-717, 
720-724. 


by appellant's counsel that the testimony was admissible 


an exception to the Hearsay Rule as an admission against 


interest, the Court flatly said: 
No--the witness can't testify to it, 
either, because you haven't got that man 


on trial. It's that simple. 


You haven't got that man on trial 
and that is all there is to it. (Tr. 724). 


Larry Kenan, the third defendant cha raed in the 
indictment with the alleged robbery along with Charles and 
Fred Adams, had pleaded guilty to one count of the indictment 
a few days prior to the commencement of the sdams' trial. He 
appeared at the Adams' trial because of appellants subpoena, 
but upon taking the witness stand sought the protection of the 
Fifth Amendment. The other charges against Kenan ‘were sub- 
sequently dismissed. Thus, at the point in the de tay when 
appellant attempted to testify as to Kenan's havina admitted 
committing the crime without his assistance, appellant was 
precluded from bringina him forth to elicit this testimony 
Girectly from Kenan. 

Appellant submits that the proffered ec tinane was 
admissible evidence that should have been allowed for whatever 


probative value might have been accorded to it by the jury, and 


that the Court i in declining to allow the 
testimony. 
e classic exceptions to the Hearsay Rule 
facts made against a person's own 
See 5S Wigmore, Evidence (23d Ed., 1°40) 
The rationale for the exception is that a 
person rarely says something to a third party which would 
in injury to the speaker, without it being a true 
statement. A person's "self-interest" may be pecuniary, 
proprietary, or penal in nature. The first two (pecuniary 
and proprietary interests) are generally recognized as proper 
interests involving the exception to the Hearsay Rule where 


the one making the statement is unavailable to testify; the 


third (penal interest) has not been generally recognized, 
i/ 
despite the lack of logic in such a distinction. To say the 


Apparently because of an infortuitous circumstance 
occurring in a case before the House of Lords in 1844, 
Sussex Peerage Case, 11 Cl.UF. 109. See 5 Wigmore, 
Evidence (3¢ Ed., 1°4C), §1475. Blindly adopted by 
the House of Lords, the confinement of the statement 
against interest exception to property interests, 
excluding statements subjecting the declarant to a 
criminal liability, became the general American rule. 


least, any argument that a person has more self-interest in 
property matters than in not going to jail for commission 
of a crime has little logical support. As Mr. Justice 
Holmes said in Donnelly v. United States, 228 U.S. 243, 
27° (1613) (dissenting opinion): 

The history of the law and the argu- 

ments against the English doctrine are 

so well and fully stated by lr. Wignore 

that there is no need to set them forth 

at greater length.1/ 

Since the Donnelly case and Holmes' dissent, 
courts have shown a disposition in several i nusaites to re- 
examine the rule and either find a way to include statements 
against penal interest within the exception or to reject the 
penal-interest doctrine altogether. In Hines v. Commonwealth, 
136 Va. 728, 117 S.E. 843 (1(23), the Virginia Supreme 
Court reversed a conviction of murder where several affidavits 


were produced after trial, in the form of newly discovered 


evidence, which contained statements by the affiants that they 


In the Donnelly case, which involved the murder of an 
Indian upon a Federal reservation, the lower court 
refused to permit the introduction of a statement, made 
by an Indian upon his death bed, that it was he who had 
committed the crime. The majority recited the English 
cases (and the American courts’ general allegiance to 
them) and concluded that the statement was not admissible. 
Mr. Justice Holmes, with the concurrence of Mr. Justices 
Lurton and Hughes, dissented, pointing out that "no other 
statement is so much against interest as a confession 

of murder ***,'" (228 U.S. at 278). 
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ceivadly could have committed 
admit that it was he and not 
the victim. After weighing 


ighly respectable" authorities rejecting 


arsay against the views and logic of 
Holmes and Wigmore, the Court stated (at page 851): 


The reasons given by the authorities 
for rejecting proof ofr such evidence seem 
to us unsatisfactory and entirely arbitrary, 
and, no rule of property being involved, 
we co not think it is even yet too late to 
abandon the unsound precedents and follow 
the ruie of right and reason. Certainly 
this is true in Virginia, for we are not 
hampered by any adverse decisions in this 
jurisdiction.1/ 


Although Maryland has not gone as far as Virginia 
rejecting the oenal-interest limitation on the exception, 
as recognizec, in the case of Brennan v. State, 151 Md. 
(1525), that in at least certain circum- 
stances statements against a ovenal interest should be 


admitted. “hile the Fourth Circuit has followed the rule 


of the majority in the Donnelly case at least in a case where 


there was no adequate showing that the third party witness 


i/ See also Newberry v. Commonwealth, 1°1 Va. 445, 61 
S.E.2d 318. 


1/ 
was unavailable, the Tenth Circuit, in an opinion written by 


Chief Judge Murrah, Mason v. United States, 257 F.2d 359 
(10th Cir. 1°58), cert. denied, 356 U.S. 631 (1°5&), accepted 
the rule espoused by Holmes and Wigmore. ‘while upholding 
a narcotics possession conviction, because of a lack of a 
showing that the proffered testimony was voluntary and 
against any penal interest of the person who allégedly made 
the statement, Chief Judge Murrah stated (at 330): 
No authorities are suggested to | 

support the admissibility of the extra; 

judicial statement. Assuming, however, 

that the companion did make a voluntary 

confession or statement to the narcotic 

agent exculpating or exonerating the 

accused, modern and convincing authorities 

support its admissibility as a statement 

of a fact against penal interest. 
This view was reaffirmed by the Tenth Circuit in Buffalo 
Insurance Co. v. Amyx, 262 F.2d S°8, ¢Cl (1¢5S). 

Summing up the trend in the development in the 
law on the subject, the new second edition compilation of 


American Jurisprudence on evidence, 2¢ Am. Jur. 2d, =Svidence 


(1667), $§541 and $20, concludes at page 574 that 


1/ Smith v. United States, 105 F.2d 725 (4th Cir. 


asing numder of jurisdictions 

ions [against penal interest] 
admissible, at least under 
umstances. It has been said 

e excluding such declarations 

ctory, arbitrary, and unsound, 

t is reasonable and safe to assume 
ne inciple of self-protection and 
Be cece which admits declarations 
2st Decuniary or proprietary interest, 


in certain cases where the declarant is 


Sure 


v7) 


be bh ot 


i. 


3 


> 


unavailable as a witness, operates with: 
at least equal force in cases of declar- 
ations against penal interest.1/ 


In the case before this Court, appellant attempted 
to offer for the deliberations of the jury the statement of 
Kenan, one of the co-defendants in the alleged robbery, that 
he and another person, and not Charles Adams, committed the 
¢xime. There can be no doubt that such a statement, if made 
by Kenan, was against Kenan's interest. At the time the 


statement was allegedly made, Kenan had remaining against 
2/ 
nim a number of undisposed counts of the indictment. 


Rule 5C’ of the American Law Institute's Model Code of 
Evidence, reflecting the liberal viewwith regard to the 
problem, provides that a declaration is against the 
interest of a declarant if it subjects him to criminal 
liability. 


On February 1C, he had changed his plea to guilty on the 
charge of entering a savings and loan association with 
intent to commit robbery, but the other charges, including 
count 2, the actual robbery charge, and the assault with a 
dancerousweapon charges, were not dropped against Kenan 
until February 23, after the Court ruled against the 
admission of the statement. 
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"Necessity" for permitting the statement of a third party to 
be introduced (within the meaning of the declaration-against- 
interest rule) arose from the fact that, because ‘of his 
Constitutional right to remain silent, Kenan could not be 
compelled to testify against himself. He had already 
refused to testify (Tr. 4 414); he was, therefore, 


unavailable as a witness to the appellant. Since the 


"necessity" requirement was met, and the statement was 


against Kenan's interest, the statement came within the 
exception to the Hearsay Rule, and should have been admitted. 


The District Court's exclusion of relevant testimony 
l/ 
within an exception to the Hearsay Rule was error. 


In addition to the proffer of testimony by the appellant 
himself as to Kenan's statement, appellant has informed 
this appointed counsel that he would have been able 

(had the Court allowed his testimony) to produce in 

his behalf a witness who would have corroborated the 
making of the statement by Kenan. Attached ‘to this 

brief for the Court's attention, as appellant's Appendix 
A, is an affidavit of one Joseph il. Joyener,: dated 

April 3, 1°67, which has been secured by appellant. 

Mr. Joyener states in his affidavit that he, too, heard 
Kenan's statement and would have so testified had he been 
called. Appcllant has informed this appointed counsel that 
he told his trial counsel of Joyener's willingness to 
testify, but no apparent effort was made by the trial 
counsel to secure Joyener's attendance at the trial. 

The consequences of this will be fully discussed below; 
for now, however, it is merely mentioned as further 
circumstantial evidence going to the question of the 
credibility of the statement appellant attempted to 

Place before the jury. 


not the testimony prorfered by appellant 
would have deen believed by the jury if it had been admitted, 
the testimony should have been allowed for wnatever weight 
the jery chose to give it. This Court is not bound by any 
on i i in this jurisdiction, 
an illogical distinction between interests 
those in liberty, a rule rejected not only 
e Holmes ane the eminent authority of 


Wignore, but by the neighboring jurisdiction of 


Virginia, anc dy the Court of Appeals for the Tenth Circuit. 


It shouldc declare the District of Columbia on the side of 
the nore cberal rule, and permit appellant to submit his 


evidenc 


CERTAIN PHYSICAL SVIDENCE ADMITTED IN Til CASE 
WAS SDIZED BY THE GOVERNMENT PURSUANT TOA 
SEARCH OF THE CAR WITHOUT A WARRANT, AND ITS 
USE SHOULD HAVE BEEN QUASHED. 
The evidence in question consisted of a raincoat, 
a jacket, and an automatic pistol, clip and cartridges which 


were found by an FBI agent under the front seat of the 


get-away car (Gov't. Exs. 4, 5, S, 15-18) pursuant to 


search without a warrant, approximately one hour prior to 


arrest of the suspects at some Cistance from the car. 

The get-away car had been pursued by agents of the FBI and 
was found by them apparently abandoned on a deserted 
street (Tr. 283-2:2). It was continued under observation 
by them (Tr. 265), and the suspects were not in the 

car's immediate vicinity. Thus, the search and esipuge 
was not incident to an arrest and there is no apparent 


justification for why a warrant was not secured. Use of 


With respect to Point II, appellant would like the Court 

to read the following pages of the original transcript of 
Trial Proceedings: Volume II, pp. 284-300, 304; Volume III, 
pp. 328-330. 


e car under these 


Special Agent Appler, who conducted the search 


ivec at the place where the car had been 


abandoned at approxinately two o'clock (Tr. 2¢7) where at 


a7 


agents had the car under observation. 
time Agent Appler searched the car, 


front seat a folded jacket subse- 


identified as having been sinilar to 


#& pretrial motion to quash was filed by Kenan's court~ 
appointed counsel to quash this evidence and was denied. 
There is nothing in the record to indicate that the 
other two co-defendants (the two Adams brothers) joined 
in the motion. While for reasons known only to trial 
counsel, osdjection was not made to introduction of this 
evidence at the trial on the basis here set out, 
odjection was made on other grounds. (Tr. and 
Gefendant's Motion for Judgment of Acquittal N.O.V., 
para. 1). Appellant believes that the admission of the 
evidence was plain error affecting substantial rights 
within the meaning of Rule 52(b), Fed. R. Crim. P. 
Furthermore, the rationale of the requirement that an 
objection de made by a defendant if he wishes to 
protest the error on appeal has been met where the 
point has, in fact, been called to the attention of 

the Court in ample time for it correct its ways. 

See United States v. Woodner, 217 F.2d 64° (2d Cir. 
1262), cert. denied, 375 U.S. £03 (1:63). 


Appellant, though not owner of the automobile, has 
standing to seek suppression of the evidence seized 
from it under the rule of Jones v. United States, 362 
U.S. 257 (1°5C). 


one worn by one of the participants in the robbery. (Te. 
2¢°-300). Inside, wrapped in the jacket, was an automatic 
pistol introduced as Government's =xhibit ©, supposedly 
one of the guns used in the robbery. (Tr. 3CC). pe 
found under the right front seat was a "large tan raincoat” 
supposedly similar to one worn by another of the suspects. 
(Tr. 304). Other items of personal apparel (sunglasses) 
were recovered from the car and introduced as evidence at 
the trial. There is no indication in the record ies Agent 
Appler possessed a warrant pernitting this eaacenar the 
car. Close to one hour later, around 2:45 or three o'clock 
in the afternoon (Tr. 32€&), the three suspects were 
apprehended in the woods some distance (at least a city 
block) (Tr. 330) from the spot where the car had been 
parked. 

In this case, the automobile was not under the 
appellant's control at the time of the search Eat ecb nene, 


The search was not conducted "at the time and place its 


occupants [were] placed under lawful arrest." Adams v. 


United States, 118 U.S. App. D.C. 354, 335 F.2d 752 (1664); 
cert. denied, 37° U.S. 677 (1°65). There was no danger 


of its contents disappearing (it was under surveillance 


no reason exists for saying 
that odtaining a warrant was impractical. Agent Appler 
scene sometime after the car was 
In other words, none of the reasons 
automobiles without 
375 U.S. 354, 367 
17S4)) were present he 
The items Agent App:er seized were not, as in 
United States, 121 U.S. App. D.C. 52, 348 F.2d 
cert. denied, 362 U.S. 88& (1°65), visible 


one merely peering into the car. A search under the car 


The proper procedure was clearly outlined by Chief Judge 
Thomsen in United States v. Radford, 240 F. Supp. 76, 

at 7° (D.C. Md. 1565) aff'd 361 F.2d 777 (4th Cir. 1456), 
cert. denied, 325 U.S. £77 (1555): 


the car nad been left by defendant on 
highway, the agents would have been 


y 


c 

ied in removing it to a safe place for 
surveillance and vossidle seizure until they 
coulé obtain a warrant authorizing the search 
of the car anc the seizure of any evidence of 
the crime found therein, as well as instruments 
anc fruits of the crine. 


This vas in substance the procedure followed in Radford, 
which was upheld by the District Court and Court of 
Appeals. 


seat was necessary before the items seized could: be found. 


The facts, then, demonstrate a search and seizure without 
a warrant, not incident to an arrest, without any circun- 


stances demonstrating a requirement for an immediate search 
i/ 
Ox that securing a warrant was impracticable, and apparently 


then, in clear violation of the Fourth Amendment: 

Although the Government may raise here ‘the 
"instrumentality" theory advanced by it in the recent Harris 
case now pending on certiorari in the Supreme Cine the 
facts here are very different from those in ee in that 
the search here was not after an arrest and thus cannot be 
based on lawful arrest. Thus, the eventual outcome in 


Harris should not control this case. 


The decision of a panel of this Court in the recent 
Harris case states that a search without a warrant 
"can only be justified" if it comes within one or 
two exceptions--"(1) where procuring a warrant is 
impracticable, and (2) where the search is incident 
to a lawful arrest." Harris v. United States, 

U.S. App. D.C. » 370 F.2d 477 (1666) 
(reversed on other grounds on rehearing en banc, 
panel discussion printed as an appendix to en bane 
decision), cert. granted U.S. (1°67). 
The decision of the full Court en bane in Harris 
does not suggest any revision of this basic rule. 


, the search was 


nould not have permitted 
introduced into evidence by the 


The jacket, raincoat and automatic pistol 


were Clearly important pieces of Government evidence 


having a prejudicial effect on the jury. 


THERE WEPE SEVERAL OTHER ERRORS COMMITTED DURING 
THE COURSE CF THE TRIAL, WHICH INDIVIDUALLY WERE 
PREJUDICIAL, AND TCGETHER DEPRIVED APPELLANT OF 

A FAIR TRIAL. 


A. Permitting Government counsel, at a time 
subsequent to this Court's decision in the 
Luck case, to question appellant as'to his 
prior conviction for housebreaking was 
prejudicial error. 


At the beginning of cross-examination, after asking 


appellant the usual preliminary question of what was his full 


name and how old he was, the Government counsel asked out of 


the clear blue, "Are you the same Charles Joseph Adans who, on 
or about May 13th 1961, in the District of Columbia was con- 
victed of attempted housebreaking?" (Tr. 653). Getting an 
affirmative answer, the prosecutor then moved on to relevant 
matters. The use of the prior conviction at the very beginning 
of cross-examination could have been only for the purposes of 
inflaming the jury against the appellant, and it was the clear 
duty of the Nistrict Court to exclude any reference to such 


conviction. 


With respect to Point III appellant would like the Court to read 
the followina pages of the original Transcript of Trial Proceedings: 
as to Subpart A - Volume IV, p. 653, 
as to Subpart B - Volume I, pp. 3-5; Volume II, pp. 308-¢; 
Volume III, pp. 351, 373; Volume A, p. 35. 
as to Subpart C - Volume IT, pp. 307-11; Volume V, pp. 846-7, 
pp. 897-9. 
as to Subpart 0 - Volume III, p. 415; Volume IV, pp. 654-6; 
Volume A, pp. 26-7, 39. 


Unite@ States, 121 U.S. App. DO. C. 15135 
this Court held that "while prior con- 
some bearina on crecibility, the trial 
14D. C. Code © 2C5 to permit impeach- 
Brown v. Uni 
1¢, 19°66. Thus, in many cases, "the 
impeachment far outweights the probative 
to the issue of credibility.” 
Ve ; U.S. App. D.C. at 156; 348 
at 768. These cases call upon the trial judge, whenever 
@ prior conviction is souaht to be used by the prosecution for 
purposes of impeachment when the defendant exercises his right 
in defense of himself, to exercise discretion 
whether to allow % re prior conviction. And, due to 
prior conviction introduced 


or which appellant was on trial, the bounds of 


this discretion are severely limited. In Brown, the defendant 


was charce¢ with assaulting a police officer with a danaerous 
weapon. The prior conviction weighec in the balance was one 
for assault with a dangerous weapon. The Court noted that the 
type of prior conviction and the type of pending charges were 


highly relevant to this exercise of discretion. Thus, where 


a@ prior perjury conviction might be relevant to a subsequent 
perjury prosecution, "the fact that a defendant aecused of 
assault has already been convicted of assault has no such 
bearing on credibility." Similarly, here, the fact that ap- 
pellant was previously convicted of housebreakino has no bearina 
on the credibility of appellant's denial of the present charaes 
of bank robbery. 

Appellant realizes that, under the rulings of this 
Court (as recently as Harley v. United ‘States, U.S. App. D.C. 


No. 20,285, April 13, 1°67), it is usually incumbent upon one 


seeking an exercise of discretion under Luck that he ask the 


Court for it. However, under the circumstances of this case 
it would be unfair to penalize appellant because of the failure 
of his caunsel to object to the clearly prejudicial use of his 
prior conviction. This lapse was, unfortunately,: another 
instance in which the ineffectiveness of counsel was evicent 
during the trial. 

The presence of FBI Agent Dowlina at the 

prosecution's counsel table throuchout the 

trial was, under the circumstances, pre- 

judicial. 

Cver objection of counsel, denied by the District 


Court (Tr. 3-5), FBI Agent Dowling sat with the counsel for 


Hewever, apoellant believes that the 
nent Dowling in the courtroom had deeper signifi- 
cance than that attributed to the activities of a propr man. 
Xr, appellant feels that Agent Dowlina's presence, under 


the circumstance hi appellant calls to the attention of 


1/ 
to lend credibility in the eyes of the jury. 


to the case he prosecution ane was, thus, prejudicial to 
appellant's 

as acknowledaed by Agent Masterson 
(Tr. 351), the Special Agent in charge of the case. Agent 
Dowling was one of the two Government witnesses who testified 
in the preliminary hearinc before the U. ©. Commissioner as 
to the activitie in recovering the gun allegedly 
used in the robbery and makins the arrest of the defendants. 
On three occasions Curing the trial, Agent Dowlina was relied 
on by witnesses for the Government to supply links in the chain 


of custocy of evidence important to the prosecution of the 


l/ If the jury at the beginn? > trial did not realize 
that the man sitting at the counsel table with the prose- 
cution was Agent Dowling, this fact was specifically pointed 
out to them in the testimeny of Detective Wrenn when the 
prosecution asked, "Accent Nowling is seated in the court- 
room here?" to which the answer was "yes." (Tr. 377). 


l/ 
appellant. 


Appellant feels that there is question as to the 
propriety of having the police official who was desponaiere 
for the investigation of the crime and the arrest of the 
defendants conspicuously present at counsel table. The 
esteem with which an FBI agent is held by the general 
public and members of a jury is well-known. When an agent 
who has worked on the case is conspicuous at the prosecution's 
side, he is, in effect, offering himself as a character 
witness for the credibility of the Government's ence without 


offering himself for cross-examination. 


At the beginning of the trial, counsel for both 


defendants objected to Dowling's presence, but the objection 
of defendant's counsel was apparently silenced by the 
Government counsel's assurance that Dowling would not 


"testify" but would only assist with the exhibits. (Tr. 3, 5). 


l/ FBI Agent Masterson testified that the money allegedly 
taken in the course of the robbery was turned over 
for custody to Dowling. (Tr. 351). Detective Wrenn 
testified that the film exposed by a camera in the bank 
on the day of the robbery was turned over to Dowling 
after it was developed. (Tr. 373). FBI Agent Appler 
testified, in the course of discussing the operability 
of the gun, that he had turned it over to Dowling and 
that he "presumed" that a ballistic test had been made. 
(Tr. 308-9). 


The correctne x the feeling of counsel for both defendants 
that Dowling's presence would be prejudicial was certainly 


affirn when Appler was asked whether or not the .38C 


Browning automatic could possibly fire the 32-caliber 


bullets. Agent Appler could not answer this question and 


could not answer whether there had been a ballistic test. 
Instead he testified that the gun had in the normal course 
of events been turned over to his superior, Agent Dowling, 
and that he "presumed,'' although he did not know, that a 
ballistic test had been made. (Tr. 308-9). Dowling did not 
take the stand to testify affirmatively as to the facts 
Appler "presumec,'’ but merely remained silent, sitting at 
the elbow of the prosecution. The Government offered no 
further evidence on the issue of whether the gun was 
operative. The presence of Dowling at the counsel table 
served to substantiate in the eyes of the jury, by reference 
{and by silence), a significant point in the Government's 


1/ 
charge of assault with a dangerous weapon. Permitting 


Although the point was not pursued by trial counsel, it 
would seem that Dowling's silence would indicate that a 
ballistic test had not, in fact, been made and that an 
adverse inference should have been made against the 
Government on this point. 


the Government to retain Dowling at counsel table ‘under 


circumstances was prejudicial. 


C. The Court's instructions on the charge 
of assault with a dangerous weapon 
were erroneous. 


The evidence pertaining to the gun's operability 
l/ 
was, at best, inconclusive. Fred Adams' counsel txried to 


get a ballistic test result but was stopped by the Court's 
ruling that it did not make any difference--"I will instruct 
the jury that you don't have to have a loaded gun to commit 
an assault." (Tr. 311). This is, of course, a correct 
statement of the law as to assault, but the charge in the 
indictment was assault with a dangerous weapon under 22 


D.C.C. §502, not simple assault. 


FBI Agent Appler testified that the qun was a .38C 
Browning Automatic (Tr. 307), that when seized , 

from under the seat of the automobile it contained 

-32 caliber bullets in the chamber and clip. (Tr. 

308; and see the Government counsel's reference to 

them as .32 caliber at Tr. 301). Fred Adams'' counsel 
asked Appler whether a .32 caliber bullet could be 
fired from a .38C caliber automatic, to which: he replied, 
"That, I don't know." He stated that the gun: had been 
turned over to the non-witness, Dowling, and he 

“would presume a ballistic test was made." (Tr. 308-9). 


instructing the jury on the counts of the 
indictment charging assaults with a dangerous weapon 
Court erred. An inoperable gun, not used 
in some other (such as a club or in pistol 
whipping), is in weapon," within the meaning 
of the statute. The weapon must in fact be "dangerous," 
that is, capable of producing death or great bodily injury, 
or at least used in such a manner as to be capable of 
1/ 
producing bodily injury. 

Since the evidence as to operability of the gun 
was at best inconclusive, the Court should, at the least, 
have given an instruction on the lesser-included offense 

2/ 
of simple assault. In fact the evidence as to whether 


the gun was operational was so inconclusive that the Court 


should have ruled that the Government had failed to prove 


Tatum v. United States, 71 U.S. App. D.C. 393, 11C 
F.2a@ 555 (194C); Medlin v. United States, ©3 U.S. 

App. D.C. 64, 2C7 F.2d 33 (1953); United States v. 
Anderson, 19C F. Supp. 589, 591 (D. Md. 1961). 


Cf. Greenfield v. United States, 119 U.S. App. D.C. 278, 
341 F.2d 411 (1°64); Crosby v. United States, 119 U.S. 
App. D.C. 244, 339 F.2d 743 (1964); Young v. United 
States, 114 U.S. App. D.C. 42, 309 F.2d 662 (1962); 
Kinard v. United States, 68 U.S. App. D.C. 25C, 96 F.2d 
S22 (1°38). 


that a "dangerous weapon" was used. In effect the Court 

reversed the burden of proof on this issue. The Court should 

have submitted to the jury only charges of witelle “eowaute: 
The District Court instructed the jury that, even 

"if the pistol was in fact not operational," it could be a 

dangerous weapon." Thus, the Court left it up oe jury 

to decide if the gun was used in such a manner as to be a 


dangerous weapon, and "could be used, for instance, in the 


manner of a blackjack or pistol whipping, however! you want 


to devise." (Tr. 8°7). This instruction was sfesodieiad 

in the total absence of any evidence that the gun may have 
been so used. The Court simply invited the jury to speculate 
as to some way the gun might have been used ina dangerous 
manner. 

Although the record is confused (Tr. 846-847), it 
appears that counsel for codefendant Fred Adams objected to 
the charge on this issue. Unfortunately, appellant's trial 
counsel, in another example of inadequate representation, 
failed to object or ask for the lesser-included-offense 
charge. Since counsel for one codefendant objected to the 
charge on this point, appellant submits that the point should 


be considered saved for his appeal. As discussed at n. 


supra, n.l, p. 24, the rationale for objection has been met 


when the Court has been presented with an opportunity to 
i/ 
correct its error. 


D. The prejudicial statements of the 
prosecution in its closing arguments 
concerning appellant were error. 

In the course of his closing argument and rebuttal, 


the Government counsel overstepped the bounds of "zealous 


employment of ail of the legitimate skills of advocacy." 


United States v. Graham, 325 F.2d ¢22 (1963). 


Appellant testified that he borrowed the car froma 
friend. (Tr. 415, 654). When cross-examined by the 
prosecution as to the reason for borrowing the car, he explained 
that he was planning to pick up a girl friend, and that "we 
was going to have, you know, a few drinks together and what 
not.” (Tr. 656). The prosecution's closing argument empha- 
sized (Tr. Vol. A, p. 26) a characterization of appellant as 


“our great lover friend,” "our hairdresser, the lover," and’ 


Appellant recognizes that, under the usual rule, since 
the sentences on the robbery and assault convictions were 
concurrent, an error only in the assault charge would 
normally be harmless error. However, it is submitted 
that this error in the charge was prejudicial; if the 
jury had been instructed that the evidence that the gun 
was a dangerous weapon was insufficient, or that it 
should consider the lesser-included-offense of simple 
assault, it could well have had a beneficial impact 

on the jury's deliberation. 
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"hex lover boy."' The presecutor continued (Tr. Vol. A, p. 27): 


"This hairdresses wants to impress you--or 
(sic) hair stylist wants to impress you 
with his ability as a lover." 


Then the prosecution referred to the embarrassment displayed 


by appellant at trial when the prosecution on cross-exanmination 
attempted to have him tell his plans for the on oe oe 
called this 

"the most degrading insult I am sure you 

have heard since you have been on jury 

duty. . . This Romeo. This Lover. This 

robber." 

On rebuttal argument, the prosecutor again picked ‘up the 
thread, referring to appellant's alleged "illegitimate 
child," and disavowed the fact that it was he eis aeeetante 
in bringing out "that the defendant Charles Adawe wks a 
romantic sort of person."" (Tr. Vol. A, p. 39) 

As appellant complained at trial, these issues are 
irrelevant to the issue of whether or not he participated in 
the robbery. They had no Place in the trial, for either 
Proper impeachment or other Purposes. They could only have 
been calculated to prejudice the minds of the Suey aaenee 


l/ Apparently a reference to Tr. 655-656. 


appellant regardless or the merits of the prosecutors case. 


These were more than merely "hard blows," and appellant 


Submits that they were "foul ones." See Berger v. United 
l/ 
U.S. 78, 88 (1935). 


"Absence of proper objection to excessively zealous 
prosecution does not prevent [the Court's] taking 
notice of the impropriety of such excesses." United 
States v. Graham, supra, citing Viereck v. United 
States, 318 U.S. 236 (1943). 


IV. THD I ETFECTIVENES.. CF APPELLANT 3 COUNSEL DUNINS 
RIAL SEVIOUSLY 2° EIUDITED APPELLANT'S DEFENTE AND 
RESULTED I.) A DENIAL CF APPELLANT'S FIFTY Aild SIXT 
AMENDMENT RI3''TS, 

Appellant recognizes that ineffective assistance 
vf counsel is a charge of serious impert, and the burden 


of establishing a case of ineffectiveness is, rightly, 


severe, ilitchell v. United States, 104 U.S. APp. 2.5. 57; 


1 
259 F.2d 787 /1653), cert. denied, 358 U.S. 350 (1953) .— 


In some instances, ineffectiveness may be manifest ina 


In describing this burden, earlier cases, such as Diggs v. 
Welch, 80 U.3. App. 3.c. 5; 148 5.24 667, 670 (1945), have 
framed it in terms cf a showing that the trial was ren- 
dered "a farce and a meckery of justice." Tut, as this 
Court recently pcinted out in Bruce v. United States, 

U.S. App. D.C. ; F.2a (No. 20,146, 
April 27, 1°67), "these werds are nct to be taken lit- 
erally, but rather as a vivid description cf the prin- 
ciple that the accused has a heavy burden in showing requi- 
site unfairness." And when the issue is presented as a 
timely matter of record on direct appeal rather than at 
a later date in the form of a collateral attack under 23 
U.S.C. 32255, this Court has indicated that the showing 
needed is not as heavy. Bruce v. United states, supra; 
Dyer v. United States, U.S. App. D.c. 3 
7 2d (Yo. 20,052, March 23, 1267). 


‘ith respect to Point Iv, appellant would like the Court to 
read the following pages of the original Transcrivt of Trial 


Proceedings: 
Volume II, pp. 277-278, 318; 
Volume IV, pp. 653-657, 683-684, 707, 739-740; 


Volume V, pp. 916-923; 
Volume A, pp. 25-26. 


say. 


mistake dy trial counsel, although other- 

of the defense is adequate, or even sterling. 
Gainey v. 3 t 8 F.2d 795 $1Oth Sires 163). In 
other situations there may be ne one error which is, by it- 
self, ffici t> demonstrate ineffectiveness, but the 
curnulative effect is a denial of a fair trial. Dyer v. 
United States, supra. Appellant contends that the cumula- 
tive effect of trial crcunsel’s re>vresentation of apnellant 


produces the "net result [that] the defense fell substan- 


tially short cf what [the Court] should consider adequate." 


Dyer v. United 5tates, supra. 


The record shews that trial counsel filed her a >oear- 
ance on ‘ionday, February 14, 1°67, the day trial began. Trial 
counsel for appellant was hired at the last minute on his be- 
half by appellant's mother. Apvellant had had appointed 
counsel up tc that time. That trial counsel was retained 
rather than appointed by the Court should not produce a dif- 
ferent result on the question wheter appellant received the 
effective assistance of counsel. In the circumstances here, 
the obvious lack sf any effective control over the trial 


counsel by defendant, for all practical purposes an indigent, 


should render the fact that trial counsel was retained 
irrelevant.2/ 

The record reveals the following deficiences by 
trial counsel.2’ 


1. Her failure to request a continuance when she 


became ill in the courtroom, (Tr. 277-278). Later on, after 


two important Government witnesses had testified, ia recess of 
10 minutes was called by the Court "due to Miss Powells ill- 
ness," (Tr. 318) and the trial was then recessed ie the day. 
Her participation in the trial on that day (February 16th) was 
especially inactive. She only cursorily cross-examined the 
first two Government witnesses presented that day and failed 
altogether to cross-examine the next four witnesses, including 


the FBI agents who testified concerning the identification and 


Whether appointed or retained, counsel has a legal and pro- 
fessional duty to provide effective assistance, and a breach 
of this duty entitles the defendant to a new, fair trial. 
Cf. United States v. Gonzalez, 321 F.2d 638 (2d Cir. 1963). 


Appellant invites the Court to take notice of the decision 
of this Court in Diana K. Powell v. Committee on Admission 
and Grievances, U.S. App. D.C. ; F.2d 

(No. 20,181, January 12, 1967), wherein trial counsel below 
was disbarred for making allegations against judges of this 
Court and the District Court which were "false and scandal- 
ous and were without justification in foundation or fact," 
The case demonstrates a lack of judgment and professional 
standards displayed by trial counsel. 


location of the automodile allegedly involved in the robbery 
and concerning the search and seizure of the items of evidence 
from the car. 

2. The failure of counsel to object (based on the 
Luck decision) to the prejudicial reference by the prosecution 


to appellant's prior conviction for attempted housebreaking. 


(Tr. 653).2/ 


3. The failure to object to the extensive question- 
ing as to appellant's reasons for planning to see a woman friend 
on the afternoon of the robbery. (Tr. 654-7, 683-4). Appellant 
himself objected to naming the lady he was going to meet, 
Stating that 

"She has no concern in the trial--she is not, 

you Know--it is irrelevant evidence in the 

trial and I didn't see any good to have it 

mentioned in the transcript.” (Tre. 683).. 

The Government counsel continued with his questions as to the 
woman, and on cross-examination of a witness for Fred Adams, 
the prosecutor elicited that she had had a child by Charles. 
(Tr. 739). There still was no objection by appellant's trial 
counsel to this line of questioning, and Fred Adams' attorney 


was forced to object to what he deemed the persistent wanderings 


of the prosecution on the subject which he felt was prejudicial 


1/ See pp. 29-31, supra. 


to Fred Adams .2/ Trial counsel, thus, left the door open for 


the prosecution to refer repeatedly in a sarcastic and pre- 


judicial manner to Charles Adams in his closing arguments.2/ 


4. The failure to object to the items of evidence 
; : 3/ 
improperly seized from the car.— 

Se The time which trial counsel had to:prepare her 

3 F 4/ 
case was inordinately short.— 

6. Trial counsel's performance would indicate that 
neither defense nor prosecution witnesses were interviewed, 
and the cross-examination of Government witnesses indicates 
that little effort was made by trial counsel to prepare to 


. f Ss. 
meet their testimony .—” 


1/ Incredibly, appellant's counsel disagreed with Fred Adams' 
attorney on the point and said, "Your Honor, I don't see 
how this would prejudice Fred at all, and I have no objec- 
tion to it." (Tr. 740). 


See pp. 38-39, supra. Also Tr. Vol. A, pp. 26-27. 


See pp. 23-28, supra. 


Appellant has informed his present appointed counsel that 
he first met with trial counsel on Saturday (February 12, 
1966), and that he asked her to seek a continuance for 
preparation, Yet the record reveals no such request. 


Cf. Jones v. Huff, 80 U.S. App. D.C. 254; 152 F.2d 14 
(D.C. Cir. 1945); Brubaker v. Dickson, 310 F.2d 30 (9th 
Cir. 1962), cert. denied, 372 U.S. 978 (1963). 


7. The elicitation by appellant's own counsel of 
his arrest record, 

8. The failure of counsel to object to the addi- 
tional instructions on aiding and abetting. The result of 
the colloquy between the Court and the Foreman of the Jury 


was continued confusion over the law applicable to appellant's 


actual role in the circumstances surrounding the robberye 


(Tx. 916-23) .2/ The Foreman’s question indicates that the 


jury was unsatisfied with the identification evidence and 
apparently believed that the motion pictures did not reveal 
both of the defendants in the bank. Thus, the clarity of 


the further aiding-and-abetting charge became very import- 


ant ee 


Trial counsel asked, "Were you arrested in Alabama?" The 
answer was "Alabama?" "Yes, I was arrested in Alabama, 
in the summer of 1963, for demonstrating with Martin 
Luther King and Dick Gregory."" This unfortunate comment 
was seized upon by the prosecution in his closing argu- 
ment as showing either an attempt by counsel to impeach 
the defendant or to inject a "race issue" into the case. 
(Tr. A25-6). 


The Foreman's question related to assault, whereas the 
Court's charge related to robbery. There was also lack 
of clarity as to the requirement for participation as 
against prior knowledge. (Tr. 919-920). 


Cf. Bollenbach v. United States, 326 U.S. 607, 612 (1946). 
Unfortunately, the procedure followed produced more con- 
fusion, as the court recognized (Tr. 921), and counsel did 
object to the irregularity of the procedure, (Tr. 920). 
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THE LONG DELAY IN THE PREPARATION OF APPELLANT'S 
TRIAL TRANSCRIPT ERODED HIS RIGHT TO SAID TRANSCRIPT 
AND RAISES SERIOUS IMPLICATIONS AS TO APPELLANT'S 
RIGHT TO FUNDAMENTAL DUE PROCESS AND A SPEEDY 

TRIAL UPON ANY REMAND. 


The trial of appellant occurred in February of 1966, 
over 15 months ago. By the time this appeal is heard and 


decided, appellant will have spent a year and a half in jail 


for a crime he maintains he did not commit. Whether he did 


or not, the principle remains the same, that until the verdict 
is accepted or sustained against appeal, the conviction is not 
final. With all due respect and sympathy to the court reporters 
and their problems, appellant cannot help but feel that the 
extreme delay experienced in this case (and apparently with 
great frequency in other cases in the preparation of trans- 
cripts for indigents in the District of Columbia) ‘is a 
discouraging state of affairs. 

In this case appellant diligently sought to get his 
aceon = for appellant began to inquire of the 


Clerk's Office regarding the transcript soon after he was 


The right to a transcript is guaranteed by both 28 U.S.C. 
§1915 and the United States Constitution, Hardy v. United 
States, 375 U.S. 277, 282 (1964). The District Court 
ordered preparation of the transcript on April 29, 1966. 


ppointed to handle this appeal and took action to expedite 
The main volumes of the transcript finally 


arrived on January 24, 1967. Then it took more than 3 


additional months (until May 5) for the preparation of the 
Opening and closing statements (a total of 44 pages). Thus, 


@ elapsed since the transcript was ordered 


2S, appellant contends that 


his rights have been prejudiced. Fundamental due process 
2/ 
demands that the appeal proccss bc reasonably prompt. A 


defendant may spend a long time in jail only to have his 


Counsel w appointed by order of the Chief Judge dated 

June 1C, 6 Sce Motion for Production of Transcript 

Without Delay filed on October 27, 1966. The Court 

ordered the court reporters to furnish the Clerk 

with an imated deadline for the transcript. The 
sponsible for All except once day's pro- 

ceedings ated on or about November 14, 1966, that 

she could furnish the transcript by March 1, 1967. 

In initially requesting > transcript, appellant in- 

advertently failcd to request the opening and closing 

statements of Government counscl. In December of 

1966, hc asked appointed counscl to request that this 

additional transcript be prepared, and on January 3, 

1667, counsel's motion for preparation was granted; 

counsel asked that this transcript be expedited in light 

of the long delay on the nain transcript. 


Cf. Holmes v. Unitcd States, U.S. App. D. C. 

F.2d (No. 20,042, January 18, 1967), where 
the case became moot because the sentence had run 
before the transcript had arrived. Also sce Manning v. 
United States, U.S. App. D.C. 5 F.2d 
(No. 2C,CCl1, October 28, 1966). 
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conviction reversed and in some instances face a prejudicial 
gap in time if he is subjected to a now trial on the charges. 
This Court has already recognized that a long delay in the 
furnishing of the transcript has grave speedy-trial inmpli- 


cations if the case is reversed and retrial follows. 


CONCLUSION 

For the reasons stated, it is submitted that the 
judgnent of conviction should be reversed, and the caso 
remanded with direetions to the trial court to enter a verdict 
of not guilty, or, in any event, the judgment of conviction 
should be reversed and a now trial ordered, with appropriate 
instructions to afford appellant a trial with the opportunity 
to present the testimony that was ruled fasanisesprs hearsay 
and without the Government's use as evidence of articles 


scized in derogation of the Fourth Amendment. 


Respectfully subnitted, 


r 
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ARGUMENT 


THE PROFFERED TESTIMONY WITH RESPECT TO KENAN'S 
DECLARATION SHOULD HAVE BEEN ADMITTED. 
Appellee concedes that the appellant's argument 

that declarations against penal interest should be 
admitted "in the costrxt has muchcogency and Bet eusedon te 
but asserts that it is "inappropriate" to the particular 
declaration against penal interest involved in this case 
(pp. 13-14). It attempts to construct out of Me Justice 
Holmes' dissent in the Donnelly cases theory that he would 
only have allowed such declarations against penal interest 
where there were "no grounds for connecting" the declarant 
with the defendant (p. 14). Appellee further attempts 
to limit the dissent to admissibility in "a situation in 
which the crime is committed by one person only." (p. 14) 
Although these apparently happened to have been the facts 
in the Donnelly case, appellant submits that the admissibility 
of declarations against penal interest should not be so . 
limited. There is nothing in Mr. Justice Holmes' dissent 
which indicates that he would have so narrowed his view 


of such evidence, and Professor Wigmore's criticism of the 


1/ Donnelly v. United States, 226 U.S. 243 (1913). 


His 


common law principle excluding such declarations is not so 
1/ 
limited. It would seem more logical to view "grounds for 


connecting" the declarant with a defendant as bearing on the 
persuasive power of the proffered testimony, and not on the 
dare question of admissibility as a declaration against ine 
terest, and appellant submits that this should be the rule. 
The possibilities pointed to by appellee whieh might 
result from admitting such evidence (with the declarant's "motives and 
veracity not being subject to the test of cross-examination" 
(p- 15}) are equally present in any declaration against 
pecuniary or proprietary Peiekroe such declarations have 
long been admissible. The fact that a statement is against 
a@ significant interest of the declarant renders it suffie 
ciently trustworthy to merit admissibility without the test 
of cross-examination. It should be noted that the declarant 
here had not as yet been sentenced, and the Government had 
not as yet dismissed the several other counts of the indicte 
ment against him (when 4e allegedly made the statement or 


when appellant attempted to testify as to the declaration), 


1/ V Wigmore, Evidence, § 1477 (3d ed. 1940). 


2/ For example, a person could confess to owing money to 
get an associate off the hook and then skip the 
jurisdiction. 


Appellee makes much of what it calls the positive 
identification of Charles and Fred Adams as the robbers in 
the bank anc not2s thet tner2 as an "inference from the record 
- . . that Mr. Kenan might very well have been the driver 
of the getaway car..." (p.13) If this inference were 
so clear, the jury would not have, in a trial involving 
only Charles and Fred Adams, asked for additional instruc- 
tions on aiding and ote this confusion as 
to just who was where during the robbery with, as appellee 
puts it in Section III of its brief, "the banctiy oe the 
jury's deliberations in this case" (p. 25), appellant 
believes it quite clear that the jury had some Guéstion 
as to just who had committed what crime, and the Grettwes 


statement should have been admitted to aid them in their 


determination. 


1/ The foreman of the jury asked the Court (after the 

a jury came back for further instructions), "Since a 
car was established to have been used in the act, 
would the person in the car be equally guilty of an 
assault?" (Tr. ¢1'). 


THE SEARCH OF THE AUTOMOBILE WITHOUT A WARRANT 
WAS IMPROPER, AND THE EVIDENCE SEIZED IN THE 
SEARCH SHOULD HAVE BEEN EXCLUDED. 
Appellee offers two lines of argument to support 
the search -- wnat it calls the "reasonableness" and "instru- 


mentality" approaches. Neither argument is supported by 


authority applicable to this case. 


A. The Reasonableness Approach 


In assessing the reasonableness of the search and 
seizure committed by the FSI agents, appellee has glossed 
over significant factors which separate this case from the 
authorities relied on in its brief to support its theory. 

Time and again the courts have held that "it is 
not a search within the meaning of the Fourth Amendment 


to observe in a public place that which is apparent for all 


the world to see." Caldwell v. United States, 338 F.2d 385, 


388 (Sth Cir. 1654), and cases cited therein. The 

1/ 
Caldwell (supra) and Dorsey cases cited by appellee 
(pp. 17-1°) in support of its "reasonableness" argument 


basically turn on this proposition. 


1/ Dorsey v. United States, U.S. App. D.C. 
372 F.2d 626 (1667). 


In its argument, however, appellee ignores the 
fact that the recovered items (the raincoat, jacket, and 
the gun) were, as the F3I agent testified (Tr. 26" -300, 
304), hidden under the front seat of the car. No mere 
glance into the interior of the car, as in Dorsey, would have 
revealed the items, nor was a portion of one of the rain- 
coats sticking out underneath the door, as in Caldwell. 

The facts in the Boyden Be fe by appellee 
(p. 1°) bear no resemblance to those in the present case; 
the danger of destruction of the evidence there present was 
specifically sanctioned as a reasonable ground me a search 


2/ 
by the Supreme Court in Preston. 


Under these circumstances, the . guiding legal 


principle is that expressed by the Supreme Court in 
Preston -- where there is a danger of the destruction or 
removal of evidence, or the need to seize weapons. and other 
things which might be used to assault an officer ox effect 
an escape, then a Search and seizure of an automobile's 
contents may be justified. But where none of these dangers 


is present, and they are not present in this case, then there 


s : ides we 
. : SEE ss ates, oe < H a ta 


1/ Boyden v. United States, 363 F.2d 551 (¢th Cir. 1°65). 


2/ Preston v. United States, 376 U.S. 364, 367-358 (1664). 


is no reason for the immediate search, and a warrant must 
be obdta inec. 

Appellee urges (p. 1S) that a search was "justified" 
to "determine the possibdle identity of the occupants, whether 
there were still weapons in the car and whether the money 
stolen from the bank was still there,” and that this infor- 
mation would “dictate” how the FBI would conduct its search 
for the robbers. To concede the right to search an 
unoccupied car for such reasons would be to give the police 
a blanket right to make a search without a warrant at 
any time if the car were thought (albeit reasonably) 
to contain the keys to comparable information. The cases 


do not condone such license. 


3. The Instrumentality Approach 


In attempting to sell this as yet unbought instru- 
1/ 
mentality approach to this Court, appellee primarily relies 


1/ Appellee fails to cite or discuss the en banc and panel 
opinions of this Court in Harris v. United States, 
U.S. App.' D.C. , 370 F.2d 477 (1:66) (the panel 
opinion, an appendix to the en banc opinion, having been 
reversed en banc), cert. granted, 3&5 U.S. 1003 (1667). 
In the decision by the panel, Judge Wright emphatically 
rejected the government’s instrumentality theory, for 


[continued on next page] 


On cases involving forfeiture of property by reason of viola- 


tion of certain statutes (pp. 20-22). The cases involving 


Cars Carrting narcotics and other contraband goods have no 
bearing on the facts before the Court in this cane. 

The distinction between a seizure and eaaceh of a 
car containing contraband and a search of a car which might 
simply reveal evidence of a crime has been sharply drawn by 
the Supreme Court. See Cooper v. California, 386 U.S. 58 
(1°67). The Court there recognized that "lawful custody of 


an automobile does not of itself dispense with constitutional 


1/ [continued from page ] 


To validate the instrumentality theory would 
carve another exception from the general rule 
against searches without warrants. The existing 
exceptions to the general rule that personal 
property may be invaded only after "a neutral 
and detached magistrate" has determined that 
probable cause for the invasion exists, Johnson 
v. United States, 333 U.S. 10, 14 *** (1°48), 
are dictated by practical necessity. The in- 
strumentality theory presents no such compelling 
reasons for allowing the police to search without 
warrants. (at p. 482) 


The decision en banc avoided discussion of the’ instru- 
mentality theory and held instead that the facts in the 
case revealed that no search occurred, since the item 
seized was found in plain sight by an officer while 
opening the car door for a lawful purpose. Appellant 
agrees with the panel opinion on the instrumentality 
theory and urges its adoption in this case. 


requirements of searches thereafter made of it," but went 
on to explain that the key question is why the car is being 
held, since "the reason ror and nature of the custody may 


constitutionally justizy the search." (386 U.S. at 61) 


The Court then distinguished Preston v. United States, 376 


Cooper, where the car is subject to forfeiture 
by statutory provision if it is used to transport, store, 
ox facilitate in the possession of contraband goods. Thus, 
where there is statutory authority for the seizure, impound- 
ment, and holding of an automobile as evidence because it 
has been used in carrying narcotics, illegal liquor, etc., 
Cooper holds that the custody of the police is such that 
the car may be constitutionally searched. But Cooper 
does not recognize other exceptions to the Preston rule, 

i/ 
and certainly does not overrule Preston. 
Appellee argues (p. 2C) that an automobile used 


to commit various crimes such as a homicide or a rape would 


De considered an "instrumentality”. Sut to say merely that 


i/ The appellee argues a theory that would ignore this 
vital distinction and would fulfill the fears expressed 
by Mr. Justice Douglas in his dissent in Cooper. 


the car was an "instrumentality" is no answer to the problen 
/ 

of whether a search without a warrant is improper. A house 

could be an instrumentality in certain types of crimes, such 


as rape, prostitution, gambling, counterfeiting, etc., but 


the whole history of the search and seizure cases’ centers 


around the constitutionally-protected rights to be free from 


unreasonable search and seizures in just such circumstances. 
No lesser standard is called for here, where the dangers 
recognized in Preston to permit a warrantless eda are 
absent. Appellant contends that an automobile is different 
fron a ye the Supreme Court has long recognized, and, 
while it also differs from a house, the same constitutional 
restraints apply unless special circumstances baa ie less. 
Appellee, finding no solid support for its "instru- 
3/ 


mentality approach" theory, turns to a plea for assistance 


from this Court to relieve the burden the Constitution 


1/ The homicide cases cited by appellee did not involve 
searches. The searches in the rape cases cited by 
appellee could be (and were) justified as incident to 
lawful arrests. 


2/ See argument in appellee's brief, p. 22. 
3/ As discussed supra, the contraband cases do not help 


appellee here. Thus, although "appellee fails' to 
discern a distinction" (p. 22), the Supreme Court has. 


places on law-enforcement officials to secure warrants for 
searches of cars which they have "Vawfully seized as an 
i/ 
instrumentality of a crime."' (p. 23) It admits that 
2/ 

Radford holds that such a burden nust be borne, but urges 
this Court to acopt its novel and unsupported instrumentality 
approach and to @isregard the Fourth Circuit's views. 
Appellant submits that this Court should not take this 
step, dut shoulc stay within the Supreme Court's Preston 
rule. 

Appellant, therefore, again asserts that the 
search of the automobile in this case was a violation of 


appellant's Fourth Amendment rights against unreasonable 


search and seizure. 


i 


1/ The car here, however, was not “lawfully seized as an 
instrumentality of a crime” prior to the search. 


2/ United States v. Radford, 24C F. Supp. 76 (D. id. 1°55) 


aff'd 361 F.2d 777 (4th Cir. 1656), cert. denied, 355 
U.S. 877 (1665). 


III, VIEWING THE WHOLE PERFORMANCE OF TRIAL COUNSEL, THE 
ASSISTANCE SIVEN APPELLANT WAS SO DEFICIENT.4S TO 
CONSTITUTE INEFFECTIVENESS UNDER THE CRITERIA ESTABLISHED 
BY THIS COURT. 

Appellee points to various record citations wherein 
trial counsel adequately performed in some manner. Yet it 
ignores the list of inadequate points of assistance set 
forth in appellant's brief (pp. 42-46). Judgment, of defense 
counsel on strategy, trial tactics, or trial decisions is not 
the issue in this case; competency of cross-examination of 
witnesses, objection to evidence, and@ other such basic 
ingredients of effective assistance is. 


As appellee points out in this section of its 


brief, the case was sufficiently close that the jury spent 


a lengthy time in deliberating on the case (p. 25). Thus, 

effective counsel was all the more important. The appellant 

will not relist the substantial mistakes made by his trial 
1/ 


counsel, but contends that these errors were of such 


magnitude that he was deprived of effective assistance. 


1/ See Section IV of Appellant's Main Brief, pp. 41-45. 


Y THE PROSECUTION IN THE 

WERE PREJIMICIAL ERROR. 

possessed Dy a prosecutor in making 
characterizing remarks concerning an accused "must", as 
this Court pointed out in Pritchett v. United States, 67 

374; 185 F.2d 436 (1:50), cert. denied, 
(1°51), be governed by "a basis of fact for 

such assertions." Even where there is some minute basis, 
however, the prosecution is still bound by common decency 
to "refrain from indulging in tactics or methods calculated 


to produce an unjust conviction." Isaacs v. United States, 


3C2 725 (Sth Cir. 1°52), cert. denied, 371 U.S. 


12 (1553). Appellee apparently concedes (p. 25) that 
characterizing remarks having a basis in fact should even 
de based on testimony which was "voluntary" and, perhaps, 
"bragging." Cf. Bixnbaum v. United States, 356 F.2d 856, 
$67 (2th Cir. 1 65). But appellant submits that appellee 
misreads the record references it notes when it concludes 
that appellant volunteered the factual oasis for the 
prosecutor's comments. 

The references speak for themselves, and the 


Court will note that, while (Tr. 417-¢) appellant did 


£12 


mention his intentions of visitins a girlfriend katt his 
interest in talking to Mrs. Smith, the bulk of the references 
by appellant to friends of his of the opposite sex were 
drawn out of him by the prosecutor's incessant harping on 

the subject (Tr. 654-5, 583-6). Such a "hasis in fact" 

for the remarks, appellant contends, could hardly be 
considered "voluntary." 

Then, using the statements wrencheé fron appellant's 
mouth on cross-examination, the prosecutor on Sigeise 
argument £@ferred to appellant in the derogatory and 
insulting manner cited in appellant's brief (pp. 3€-40). 

But calling appellant "our great lover friend" as not 
enough for the prosecutor; he had to Gegrade the re in 


which appellant earned his living by using his barbering and 


wig styling work to call him "our hairdresser, the lover." 


While appellee may argue that a "basis in fact" for the 
remarks existed, it was a basis in fact dragged out on 
cross-exanination, and irrelevant to the issues of fact 
involved in the case. 

As the appellee acknowledges, relevance to an 
issue in the case or to credibility is required, peitcnces 


v. Unitec States, Supra. Credibility is, of course, a 


dDroad concept. However, appellant sees no connection between 
his truth-telling capacities and his amorous interests, or 
his abilities as a barber and hair stylist, or the question 
of an illegitimate child. Surely appellee does not contend 
that a "hairdresser" is not to be believed, or that this 


was relevant to issues of ract. And the question of an 


illegitimate child which the prosecutor used on rebuttal 


argument (Tr. Vol. A, Dp. 3°), after all opportunity for 
reply was gone, seems clearly unrelated to credibility or 
the issues in the case. These derogatory remarks could 
only have been deliberately made to prejudice the jury, 
and were prejudicial. 

Appellee lastly attempts to slide into the safe 
haven of "harmless comment.” But appellant submits that 
these irrelevant and derngatory comments could only have 
been made to inflame the jury, and, in light of the confusion 
as to the identity ane roles of those who participated in 
the robbery (see Section I above), the effect of this 
tactic is incalculable. Therefore, appellant subnits 
that the remarks were prejudicial error, calling for a 


reversal and a fair trial. 


V. THE PROSECUTOR'S QUESTIONING OF APPELLANT AS TO 
A PRIOR CONVICTION FOR ATTEMPTED HOUSEBREAKING 
WAS PREJUDICIAL ERROR. 


1/ 
Appellee pins part of its argument on the Luck 


question on a self-congratulatory restraint exercised by 
the prosecution in failing to bring out also before the 
jury an alleged prior conviction for petit larceny. Appellee, 
too, relies on what it tezms the close relationship of the 
Prior conviction to the present charge and asserts that 
the prior conviction "has a perceptible relation ‘to 
appellant's truth-telling qualities." (p. 27) But Brown 
v. United States, U.S. App. D.C. » 37C 
F.2d 242, 244-245 (1°56), stands for exactly the opposite 
proposition. There, this Court rejected as improper 
questions as to a prior assault conviction in a trial for 
assault. Similarly, here, a prior attempted housebreaking 


conviction has no relevance to the truth-telling qualities 


of appellant in a robbery prosecution, and has the dangerous 


1/ Luck v. United States, 121 U.S. App. D.C. 151, 346 F.2d 
763 (1°65). : 


possibility of prejucdicing the jury because of the similarity 
or the charoe to the prior conviction. To accept the 

‘s contortion of Luck and Srown would be, in the 
words of this Court in Brown, to return "to the automatic 


impeachment rule Luck sought to change." 


THE TRIAL JUDGE ERRED IN ITS CHARGE TO THE JURY 
AS TO THE ASSAULT-WITH-A-DANGEROUS-WEAPON COUNT 
AND IN FAILING TO GIVE AN INSTRUCTION ON THe 
LESSER INCLUDED OFFENSE OF SIMPLE ASSAULT. 


Appellee apparently concedes in its argument 
that there was no evidence (other than the supposition that, 


because the gun was pointed, it could fire) that the weapon 
1/ 
introduced into evidence was operable. Appellee also 


1/ Appellee odfuscates the issue of operability by arguing 
that the mere appearance of the gun to those threatened 
is sufficient circumstantial evidence to find operability 
{p. 3C). Under such an argument, a toy gun which 
appeared real would qualify as a "dangerous weapon." 

But what appellee is talking about is a common simple 
assault. Appellant contends that the gun must be oper- 
able in fact for it to be a "dangerous weapon," or 

else used in some way as a bludgeon, or threatened to 

be used in such manner, and it is not unreasonable to 
rely on the laboratory facilities of the police and 

FBI to establish operability. This would seem to impose 
no great burden on police or Court. 


apparently concedes that there is no reference in the 
evidence to the apparent use, or threatened weesae the gun 
as a club or other weapon other than as a firearn. Appellee 
therefore must take the position that an inoperable gun 
without more is a dangerous weapon within the statute, and 
this is the legal issue posed. 

Appellant simply asserts that the er that 
a gun might possibly be operable or used as a bludgeon does 
not automatically make it a dangerous weapon within the 
statute, and that the prosecution has the burden of estab- 
lishing that a weapon is operable or that use other than as 
a firearm was threatened to make the weapon "dangerous" 
within the statute. Here there was no evidence as to 
operability and no evidence as to use ox threatened use 


as a bludgeon. Thus the trial court was presented with a 


bare legal issue of the difference between assault with a 


dangerous weapon and simple assault, as the cases cited in 
appellant's brief (p. 35) establish, and the very least the 
Court should have done was to instruct the jury on the 


lesser included offense. 


CONCLUSION 


For the reasons stated in the main brief and in 


this reply, the Appellant respectfully contends that this 


conviction should be reversed. 


Respectfully submitted 


R. Michael Duncan: 
1250 Connecticut Avenue, W.W. 
Washington, D. C. 20035 


Counsel for Appellant 
(Appointed by this Court) 


July 21, 1.67 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions 
are presented: 


n th 


pom ees 


agent 

wooded area unreasona 

limits of the Fourth Amendment, and was the receipt in 
evidence of the items found in the car reversal error? 

3. Did appellant’s trial counsel’s performance or the 
lack thereof constitute ineffective assistance of counsel? 

4. Did the prosecutor’s comments during the closing 
argument constitute reversal error? 

>. Did the trial judge commit plain error in failing to 
inquire of the prosecutor if he intended to use prior con- 
victions for impeachment purposes, and did the prosecu- 
tor’s use of a prior attempt housebreaking conviction 
deprive appellant of a fair trial? 

6, Did the trial judge err in submitting the assault 
with dangerous weapon counts to the jury and in refus- 
ing to instruct on the lesser-included offense of simple 
assault? 

7. Did the failure to furnish appellant a trial tran- 
seript for use in his appeal for almost a year deprive 
him of any due process rights or his right to a speedy 
trial should his conviction be reversed and a new trial 
ordered? 


Counterstatement of the case 


Constitutional provision, statutes, and rule involved 


Summary of argument 


Argument: 


I. The trial judge did not abuse his discretion in exclud- 


IV. 


ing testimony by appellant that a co-defendant, in- 
dicted with him who had entered a plea of guilty to 
one count of the indictment and who at appellant’s 
trial had invoked the Fifth Amendment as other counts 
were still outstanding against him, had told him that 
he, the co-defendant, and another had committed the 
bank robbery and that appellant was not involved ...... 


. The search of the abandoned getaway automobile im- 
mediately following the armed bank robbery was rea- 
sonable; further, seizure of the automobile as an in- 
strumentality used in the commission of the armed 
bank robbery was proper and the subsequent search 


invaded no constitutionally protected rights of the 
driver of the automobile and the passengers discovered 
hiding in the woods nearby : 


A. The reasonableness approach 
B. The instrumentality approach o........0.ccccscccccsseseeeeeees 


. When the record of the trial is examined as a whole 


in the context of the defenses of mistaken identifi- 
cation and alibi, with due consideration to the nature 
and extent of the testimony by the prosecution wit- 
nesses, the quality of assistance rendered by appel- 
lant’s trial counsel was on the affirmative side of the 
“line” separating effective from ineffective assistance 
of counsel 


The prosecutor’s argument was not improper since 
it was based on testimony volunteered by appellant, 
and further in the context of this case the comments 
were not of such a nature as would tend to influence 
the jury in its verdict ..cccccccsccsesccccsssssssssesecsesccssesses 


. The prosecutor’s questioning of appellant about a 


prior attempt housebreaking conviction in 1961 did 
not deprive him of a fair trial 


Argument—Continued 

VI. The trial judge did not err in submitting the assault 
i apon counts to the jury nor in re- 
le assault instruction as a lesser- 
: in any event, since sentences on these 
irrent with the sentence on the robbery 
greater, if this Court concludes that 
the robbery conviction must be affirmed, then it need 
consider the alleged errors in connection with 

assault counts 


re to furnish a trial transcript to appellant 
t a year, while not to be condoned, has not 
him of due process rights; in any event, his 
contention of a possible violation of his speedy trial 
rights should this Court reverse and remand for a 
new trial, in the present posture of the case, is pre 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,208 


CHARLES J. ADAMS, APPELLANT 
OF 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On October 11, 1965 a seven count indictment charging 
entry into the Columbia Federal Savings and Loan As- 
sociation at 2826 Alabama Avenue, Southeast, Washing- 
ton, D.C. on September 13, 1965 with intent to commit 
robbery, robbery of said institution, robbery from person, 
and assault with a dangerous weapon upon the two 
tellers, the branch manager, and a customer in the 
institution at the time, was returned against appellant, 
Charles J. Adams, his brother Frederick T. Adams, and 
Larry R. Kenan.’ Prior to trial, Larry Kenan entered a 


‘In violation of 18 U.S.C. 2113(a) ; 22 D.C.C, 2901; and 22 D.C.C, 
502. 


(1) 


» 

plea of guilty to Count I of the indictment and the trial 
commenced before Judge Howard F. Corcoran and a jury 
in United States District Court on February 14, 1966 
against appellant and his brother, Frederick T. Adams. 
After all the evidence had been introduced, the Govern- 
ment moved to dismiss Count III which charged robbery 
in violation of Section 2901, Title 22, D.C. Code. Prior 
to sudmission of the case to the jury, the trial judge, 
sua sponte, dismissed Count I of the indictment charging 
entry into the institution with intent to commit robbery 
on the theory that it was undisputed that a robbery oc- 
curred and thus this offense merged with Count II which 
harged robdery of that institution in violation of Sec- 
tion 2113: a). Title 18, United States Code. (Tr. 838-839, 
$90, 900). On February 24, 1966 the jury returned ver- 
dicts of guilty on the count charging robbery from the 
institution and on the four assault with dangerous 
weapon counts against appellant and his brother. On 
April 1. 1966 appellant was sentenced to imprisonment 
for a period of five 15) to fifteen (15) years on the 
robbery count and for a period of three (3) to nine (9) 
years on each of the assault with dangerous weapon 
unts, to run concurrently with each other and with 
the sentence on the robbery count. By notice of appeal 

April 4, 1966, appellant commenced this appeal.* 
The evidence at trial undisputedly showed that on 
Monday, September 13, 1965 at about 1:35 p.m. two men 
entered the Columbia Federal Savings and Loan Asso- 
ciation, both armed with weapons. One went directly 
back to the tellers’ cage area and told the two tellers that 
he wanted the money and that this was a holdup. Mrs. 
Ruth h J. McBrady, one of the tellers, positively identified 
man as appellant, Charles J. Adams (Tr. 100-101, 
She testified that he put the gun at the top 
window, pulled the trigger back and cocked it, 
called her a name, and said, “Fill up this bag with the 


? Frederick T. Adams has not appealed from his conviction in this 
case, 


3 


money” (Tr. 79-80, 85, 119). During the course of the 
robbery, he repeatedly threatened to “blow” her “brains 
out” and to “shoot here” (Tr. 83, 128-124). He kept 
saying to hurry (Tr. 83). He was very close to her 
(Tr. 119). She further testified that he had on a long 
biege trench coat (Tr. 101, 125) and that he was a dark- 
complexioned negro man wearing dark glasses (Tr. 84, 
105, 117). When she started taking the money out of 
one of the drawers, she triggered a clip which started a 
movie camera operating and photographing the area of 
the tellers’ cage (Tr. 80-81).° Included in the money 
she placed in the bag were ten (10) one dollar bills, “bait 
money” of which she had recorded the serial numbers 
(Tr, 81-82, 86-88) and which she identified in the re- 
covered money later admitted at the trial ‘Tr. 89-93). 
She could not identify the second man at the door as she 
never saw his face but she did see a gun in his hand and 
noticed that he had on a sort of a tan jacket (Tr. 124, 
137). 


Mrs. Margaret Eichmann, the second teller, also posi- 
tively identified appellant Charles J. Adams as the robber 


‘The movie of the robbery in progress was later shown to the 
jury. It appears that the movie clearly corroborated details of this 
witness’ testimony as well as the testimony of other witnesses who 
were in the bank. It depicted the robber in action. but from the 
record it appears that the movement of the persons and the technical 
aspects of the motion of the projector were such that the robber 
could not be seen sufficiently clear to be identified positively as 
appellant Charles J. Adams. Counsel for appellant at trial objected 
to admitting still picture “blow ups” made from the movie film. 
since the Government did not have available a witness to authenti- 
cate the pictures. Later, during the jury deliberations when the 
jury asked to have a rerun of the movie, pursuant to appellant’s 
trial counscl’s objection that since the jury had not seen the various 
frames of the movie at trial by stopping the projection and looking 
at the “still” frames, it should not be permitted to do so in the 
jury room. The trial judge instructed the jury that it could not 
stop the film in the process of being run as the film might be ruined 
by the projector and it had not been shown to them that way at 
the trial. The movie did not focus on the door area at which the 
second robber was reputed to have stood during the robbery and 
thus it did not depict him or his actions, (Tr. 106, 141-144, 202-203, 
358-362, 380-381, 908-912). 
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who came back to the tellers’ cage and demanded the 
money ‘Tr. 193, 197-198). She testified that one of the 
two rodders came in and pointed a gun at Mr. Insley, 
he dDranch manager, who was at his desk near the door 
the other one came back to where she was be- 

hind the tellers’ cage and pointed a gun at her (Tr. 193, 
195-196, 212). He said not to move or he would blow 
her 0 sour i Tr. 197, 212). She stated that the one 
who came dack to her had on a long biege trench coat 
the one near the door had on a short biege jacket 
194-195), She also positively identified Frederick 

sas the other robber who held the gun on Mr. 

¢ stood guard at the door (Tr, 198-199). She 


Adams and testified that a pistol shown to 
trial was similar or looked like the pistol 
200, 225-226). She further testified that 
sunglasses and that one pair 
her at the trial were similar 

c worn by appellant 1 Tr. 199-201, 205). 

r. Rodert L. Insley testified that he was seated at 
nis desk just he right of the door when the robbers 
entered. One of them was wearing a long tan trench 
coat and the other was wearing a short light tan jacket. 
Frederick T. Adams, positively identified by Mr. Insley 
as the one with the jacket, stopped at his desk and put 

nis face and said, “This is a holdup” (Tr. 34, 
Frederick T. Adams, who was wearing 

n ordered him to lie down on the floor, 

ich he did ‘Tr. 34-35, 58). The other man went by 
him so fast he did not get a good look at his face, but 
he did notice that he had on dark glasses and was a dark 
ki During the course of 
robbery, the two robbers were yelling “hurry,” 
“hurry,” “hurry,” demanding money, and making threats 
to kill or to shoot (Tr. 62). He further identified a 
long tan trench coat and a light tan jacket shown to 
him at the trial as looking like those worn by the rob- 
bers (Tr. 39-41, 59). He also identified an automatic 
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pistol shown him as one like the one held by the robber 
at the door. (Tr. 43-44, 60-61), Finally, he testified 
that an audit of the bank showed that $5,284.00 was 
taken in the robbery (Tr. 44-45). 

Mr. Clarence W. Gale, a customer in the institution at 
the time of the armed robbery, testified that he was rath- 
er nervous and tense during the holdup and did not re- 
call clearly all the details. He was standing in front 
of one of the teller’s cages when he heard someone say, 
“Get on the fioor” and saw a man nearby with a gun 
(Tr. 146-147, 150-151, 156). He complied and lay on 
the floor (Tr. 147, 156-157). He testified that he re- 
called both men had on long trench coats (Tr. 150, 
152). While lying on the floor he saw the other man 
who was at the door, and he had a gun in his hand (Tr. 
150-151, 157-158). On cross-examination he identified 
Frederick T. Adams as one of the men in the bank 
at the time of the holdup (Tr. 178-1791, and also 
stated he saw appellant in the bank (Tr. 182, 186). 

Immediately prior to the robbery, Mr. Frank Calacino, 
owner of the Naylor Jewelry Store at 2832 Alabama 
Avenue, Southeast, at about 1:30 p.m. noticed two Ne- 
gro males coming across the street towards his store 
and since he had been robbed on occasions before he 
got his gun, stood behind the counter, and observed 
these two individuals very closely. He testified that they 
came into the vestibule entryway into his store. but did 
not actually enter. At that point they looked at him and 
he looked back at them. They then left the front of his 
store and went down the street in front of the Columbia 
Federal Savings and Loan Association. He went out 
on the street and did not see them. He then looked 
through a little window in the wall of the savings and 
loan association building and saw the robbery in progress 
and saw a robber at the teller’s cage and Mrs. McBrady 
putting money in a brown paper bag. (Tr, 227-231, 242, 
244, 253-255, 258.) When he was looking through the 
window he saw a fellow lying on the floor and saw the 
robber with a nickelplated gun in his hand (Tr. 231, 233, 
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256). On cross-examination he testified that the gun 
marked as government exhibit = S for identification was 
not the gun he saw (Tr. 257). He positively identified 
appellant and Frederick T. Adams as the two men he 
saw walk into the vestibule to his jewelry store (Tr. 234, 
259-241, 248) and testified that when he saw them, 
one had on a long tan trench coat and the other had on a 
tan jacket and they both had on dark sunglasses (Tr. 
230-231'. He went back into his store and called the 
operator for the police (Tr. 231). After he made the 
telephone call, he next saw these two individuals going 
towards Naylor Road and one of them had a paper bag 
in his hand and jus: before they disappeared from his 
t, he noticed they started to run (Tr. 232). 
he test.mony established that these two robbers both 
t into a car at Naylor Road from the passenger side 
and that the car, which was somewhat pulled away from 
the curd, abruptly or immediately was driven away. Mrs. 
McBrady, who followed the robbers at a distance, so 
testified an Bese ibed the car as a dark car with a 


corroborated her testimony and described it as a black 
Chevrolet r. 152-164, 166-168). Mrs. McBrady and 
Mr. Gale were joinei by a police officer, Pvt. Larry K. 
Muncy, once he had learned what had happened from 
Mr. Inslev. * Officer Muncy said he saw a 1960 Chevrolet 
convertible. with white top and black bottom, pulled out 
into the lane of traffic, and with the passenger door on 
the right side of the car opened. He saw the back of 
one man as he was getting into the car and saw the 
second man stooping down getting ready to get in the car. 
The car immediately pulled off and went out Naylor 
Road towards Maryland. (Tr. 274-277.) He identified 
photographs of a 1960 Chevrolet convertible shown to him 
at the trial as fitting the description of the car he saw 
(Tr. 281-282). Some 30 to 45 seconds later he returned 
to his police car and placed a lookout for this car over 
his police car radio (Tr. 282). 


d 
white top ' Tr. 95-100, 131-134, 137, 141), and Mr. Gale 
a 
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At approximately 2:04 p.m. that afternoon, Special 
Agent Lawrence E. Danbaum of the Federal Bureau of 
Investigation, accompanied by Special Agent Giovannetti, 
traveling in an unmarked car on Marlboro Pike in Mary- 
land, after having heard the radio lookout for a 1960 
Chevrolet convertible wanted in connection with this rob- 
bery, saw this automobile with three Negro males in it 
and gave chase. They lost the car momentarily from 
vision when it turned from one street into another and 
when they turned down the street, a gravel road, they 
saw the car in the middle of the roadway abandoned, 
with the left front door open and the windshield wipers 
operating. (Tr. 285-288, 290, 292-293, 294-295). He 
subsequently placed a radio call for assistance and fifteen 
to twenty minutes thereafter a number of FBI agents 
responded to the area (Tr. 293, 295). This was a dense- 
ly and thickly wooded area (Tr. 292-293). Special Agent 
Francis W. Appler identified two pictures shown to him 
at the trial as pictures of the car they found abandoned 
and testified that he searched the automobile and found 
a tan jacket under the right front seat of the car, con- 
taining an automatic pistol folded up inside the jacket. 
a large tan raincoat under the right front seat with the 
jacket, and two pairs of sunglasses. He further testi- 
fied that the pistol was loaded and had one shell in the 
chamber and one in the clip which was in the gun. He 
identified each of these items at the trial as those he 
had recovered from the car. (Tr. 299-303, 304-305, 307- 
308, 311-312). 

After receiving information from two telephone line 
repairmen who had seen three Negro men running 
through the woods, one carrying a brown paper bag, the 
FBI agents searched the area (Tr. 315-316, 324-326). 
Special Agent Joseph G. Masterson testified that at about 
3:00 p.m. he found three Negro men lying on their backs 
side by side on the ground under some bushes about the 
distance of one city block from where the car had been 
abandoned. He ordered the Negro male in the middle 
to get up first. This was Larry Kenan, and when he rose, 


o and from one of the tears in the bag he saw 
some money protruding. The amount of money recovered 
; 5,584.00 and included the ten (10) one dollar bills 
1 had deen recorded as “bait money” by the savings 
Special Agent Masterson positively 
identifed apx fant ¢ and his brother, Frederick T. Adams, 
as the other two men he found there and arrested. (Tr. 
328-340, 343-344, 346-350) .* 
CONSTITUTIONAL PROVISION, STATUTES, AND 
RULE INVOLVED 


The Fourth Amendment to the Constitution of the United 
States provides: 


The right of the people to be secure in their per- 
sons, houses, papers, and effects, against unreason- 
able searches and seizures, shall not be violated, and 

ae Sees shall issue, but upon probable cause, 
ported by oath or affirmation, and particularly 


decoribing the place to be searched, and the persons 
or things to be seized. 


ates Code, Section 2113(a), provides 


Whoever, by force and violence, or by intimida- 
tion, takes, or attempts to take, from the person or 
presence of another any property or money or any 
other thing of value belonging to, or in the care, 
custody, control, management, or possession of, any 
bank, or any savings and loan association; 


° ° ° ° 


Shall be fined not more than $5,000 or imprisoned 
nut more than twenty years, or both. 


District of Columbia Code, Section 502, pro- 


acta with transcript references will be referred 
Argument’, supra. 
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Every person convicted of an assault with intent 
to commit mayhem, or of an assault with a danger- 
ous weapon, shall be sentenced to imprisonment for 
not more than ten years. 


Rule 52, Federal Rules of Criminal Procedure, provides: 


(a) Harmless Error. Any error, defect, irregu- 
larity or variance which does not affect substantial 
rights shall be disregarded. 

(b) Plain Error. Plain errors or defects affect- 
ing substantial rights may be noticed although they 
were not brought to the attention of the court. 


SUMMARY OF ARGUMENT 


I 


The trial judge did not abuse his discretion in exclud- 
ing a hearsay statement reputed to have been made by a 
co-indictee of appellant, who had entered a guilty plea 


to one count of the indictment, to the effect that the co- 
indictee and another, not appellant, had actually com- 
mitted the robbery involved. The statement, which ap- 
pellant sought through his own testimony to place before 
the jury, who not a declaration against the penal interest 
of the declarant with respect to that part of the statement 
which indicated that a third person and not the appellant 
was with him when the robbery was committed. As to 
that person, the statement would not have been admissi- 
ble against him in a criminal prosecution charging him 
with participation in this crime, and it became no more 
trustworthy or reliable when appellant attempted to use 
that statement to exculpate himself. The courts have 
long regarded such reputed declarations against penal 
interests with extreme caution, even where they have 
been admitted as an exception to the hearsay rule, be- 
cause of the possibility of perjury and fabrication and 
frauds upon the courts. 
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Il 


The search of the abandoned getaway automobile im- 
mediately following the armed bank robbery was reason- 
able. In these circumstances of hot pursuit of armed 
robbers who were then possibly escaping on foot through 
a wooded area, it was most imperative that the FBI 
agents determine their identity and whether they were still 
armed or not. and had the stolen money with them. For 
such purposes, the search of the automobile immediately 
was not only reasonable but imperative to serve the 
public interest in quick apprehension of escaping bank 
robbers and recovery of the stolen proceeds. The delay 
necessary to obtain a warrant would have thwarted these 
legitimate goals and hampered effective law enforcement. 

Furthermore. the FBI agents were justified in seizing 
the automobile as an instrumentality used in the com- 
mission of the offense. Once they had lawfully seized 
the automobile, it was unnecessary to obtain a warrant 
to search that which was already lawfully in their cus- 
tody. Automobiles lawfully seized as instrumentalities of 
crime should be treated no differently than other items 
of personal property used in the commission of crime. 
Just as the Supreme Court has rejected the distinction 
between mere evidence and contraband, weapons, instru- 
mentalities and fruits of crime as based on premises no 
longer accepted as rules governing the Fourth Amend- 
ment, this Court should reject any distinction between 
automobiles seized as instrumentalities of crime and other 
personal property effects. 


II 


When the record of the trial is examined as a whole 
in the context of the defenses of mistaken identification 
and alibi, with due consideration to the nature and extent 
of the testimony by the prosecution witnesses, the quality 
of assistance rendered by appellant’s trial counsel was 
on the affirmative side of the “line” separating effective 
from ineffective assistance of counsel. Accused persons 
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are not guaranteed counsel who do not make mistakes, 
nor are they guaranteed successful assistance. While ap- 
pellant’s trial counsel’s representation might not have 
been the ideal, it was sufficiently adequate to assure a 
fair trial. 


IV 


The prosecutor’s comments in his closing argument 
were not improper where they were based on testimony 
volunteered by appellant himself in the course of his testi- 
mony. Appellant could not voluntarily lay before the 
jury facts concerning his affiairs with women and hope 
to entrap the prosecutor into error as a result of com- 
menting thereon in connection with appellant’s credi- 
bility as a witness. In any event, even if the statements 
be regarded as exceeding proper prosecutorial comment, 
in the context of this case they were not of such a nature 
as would tend to inflame the jury or influence it in its 
verdict. 


Vv 


The prosecutor’s questioning of appellant about a prior 
attempt housebreaking conviction in 1961 did not de 
prive him of a fair trial. The trial court did not commit 
plain error in failing to inquire of the prosecutor prior 
to the defendant taking the stand whether he intended 
to use any convictions for impeachment purposes. Nor 
did defense counsel’s failure to invoke the discretion of 
the trial court to exclude such conviction for impeach- 
ment purposes prejudice substantial rights of appellant, 
especially in view of the fact that the prosecutor used 
only this one conviction which was definitely related 
to the traits of honesty and trustworthiness and thus 
the credibility of appellant and his testimony. 


VI 
The trial judge did not err in submitting the assault 


with dangerous weapon counts to the jury nor in refus- 
ing to give a simple assault instruction as a lesser- 


included offense. Circumstantial ev idence may establish 
the operability of a weapon just as much as direct testi- 
mony that an eye Witness : observed it fired during the 
course of an armed robbery or subsequently. The cir- 
cumstances involved here, the pulling of the trigger back 
and cocking one gun and the other gun being loaded w ith 
a bullet n the chamber and one in the clip when re- 
covered, plus the nature of the offense, the time of day, 
and the threats to snoot and kill were sufficient for the 
jury to draw the inference that the weapons were opera- 
dle. Further, the use of what appears to be a pistol in a 
threatening manner at a very close range indicates a 
present appar ent ability to commit a battery by using 
jt as a dlackjack. bludgeon, or a club. In any event, 
since the sentences on these counts are concurrent with 
the sentence on the robbery count which is greater, if 
shis Court concludes that the robbery conviction must be 
affirmed. then it need not consider the alleged errors in 
connection with the assault counts. 


Vil 


ish a trial transcript to appellant 
year, while not to be condoned, has not de- 
f anv due process rights. Furthermore, his 
possible violation of his speedy trial sr 
should this Court reverse and remand for a new trial, 
he present posture of the case, is premature. 
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ARGUMENT 


I. The trial judge did not abuse his discretion in exclud- 
ing testimony by appellant that a co-defendant, in- 
dicted with him who had entered a plea of guilty to 
one count of the indictment and who at appellant’s 
trial had invoked the Fifth Amendment as other 
counts were still outstanding against him, had told 
him that he, the co-defendant, and another had com- 
mitted the bank robbery and that appellant was not 
involved. 


(Tr. 52, 117, 182-185, 247-249, 360, 413-414, 722, 
805-807, 813-814) 


At the trial during the examination of appellant, his 
trial counsel proffered, “He told me that Kenan told him 
that it was Larry (Kenan) and this Jerome (Jerome 
Jackson) that committed it and that he knew these 
Adams boys were not involved.” (Tr. 722). In an 
attempt to bolster this contention, appellant’s trial coun- 
sel’s cross-examination of a number of the government’s 
eyewitnesses attempted to establish that the robber at the 
tellers’ cage who actually got the money was Mr. Kenan, 
but the witnesses indicated that Mr. Kenan was light- 
complexioned and that both of the robbers were dark- 
skinned. (Tr. 52, 117, 182-185, 247-249) The inference 
from the record was that Mr. Kenan might very well 
have been the driver of the getaway car, while the two 
Adam brothers actually held up the bank. Surely, the 
jury was justified in drawing this inference. 

Appellant’s counsel on appeal has exhorted this Court 
to reject the common law principle which admitted only 
declarations against pecuniary and property interest, cit- 
ing the criticism of Professor Wigmore, V Wigmore 
$$ 1476, 1477 (3d ed. 1940), and the dissent of Mr. 
Justice Holmes in Donnelly v. United States, 228 U.S. 
243, 277-78 (1913). He has urged that this Court align 
itself with the progressive thought of Chief Judge Mur- 
rah in Mason v. United States, 257 F.2d 359 (10th Cir.), 
cert. denied, 358 U.S. 831 (1958) to the effect that a 
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man’s penal interest should insure that his extrajudicial 
statements admitting guilt and exonerating a defendant 
carries more trustworthiness than his declarations which 
merely i ep his Lagoa or property interest.’ 
See also United States v. Annunsiato, 293 F.2d 373, 378 
(2d Cir.) cert. een. 368 U.S. 919 (1961); People v. 
Spriggs, 36 Cal. Rptr. $41, 389 P.2d 377 (1964). 
While appellant's $s argument in the abstract has much 
cogency and persuasion, it is inapposite to the declaration 
penal interest he sought to use in this case. 
y presupposes a situation in which the crime is 
mmitted dy one person only and a third person has 
made statements that he committed the offense and not 
the accused. Thus. to illustrate, were this robbery perpe- 
trated by one man only and the evidence supported such 
a conclusion, and Larry Kenan had stated that he had 
gone into the bank and robbed it and not appellant 
Charles J. anon then the Donnelly situation would 
be squarely placed before this Court. And even in such 
a situation. Mr. Justice Holmes would require that there 
be no ground for connecting Kenan and appellant Adams. 
Other courts which have allowed declarations against 
penal interest exculpating the one on trial have done so 
only under “special circumstances” indicating, for ex- 
ample, that the one who has made the declaration had 
an equal opportunity to have committed the crime as the 
accused ani the evidence against the accused is entirely 
circumstantial, there was a strong motive for the declar- 
ant to have committed the crime, there is only the ac- 
cused’s questionable confession connecting him to the 
crime, or there is at least some circumstantial corrobora- 


. Declarations Against Interest in the District of 

. J. 579 (1959) indicating that this subject 

we le treatment in the judicial decisions in the 

District of Columt and citing United States v. Miller, 4 D.C. 

(4 Cranch) 194 (1420) and United States v. McMahon, 4 D.C. 

(4 Cranch, S73 (1825) a8 applying the majority rule of Donnelly, 

supra declurations against penal interest are inadmissible 
automatically rout discussion of any reason for the decision. 
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tion to indicate that the declarant’s statement can be 
accepted as being trustworthy and reliable. See e.g. 
Hines v. Commonwealth, 186 Va. 728, 117 S.E. 848 
(1923) cited by appellant. See also State v. Larsen, 415 
P.2d 685 (Sup. Ct. Idaho, 1966) (extensive collection of 
cases and discussion). People v. Lettrich, 413 Ill. 172, 
108 N.E.2d 488 (1952). See also Comment, supra, fn. 
5, 47 Geo. L. J. at 589. For reasons why the courts 
have either rejected as an exception to the hearsay rule 
declarations against penal interest, or have imposed “spe- 
cial circumstance” limitations, see Powers v. State, 168 
Miss. 541, 151 So. 780 (1938). See also McCormick, 
Evidence, § 255 (1954). Powers, supra points to the 
spectre of a declarant confessing to a crime and then 
leaving the jurisdiction, and thus his motives and ver- 
acity not being subject to the test of cross-examination, 
testimony of such declarations being placed before the 
trial jury leading to creation of reasonable doubt and 
acquittal of a defendant, whereupon the declarant re- 
turns and stands trial, having the first defendant testify 
that he in fact did commit the crime but being pro- 
tected by the constitutional provision against double jeop- 
ardy. The same reasoning would apply where the alleged 
declarant invokes the Fifth Amendment and thus is con- 
sidered unavailable. Surely, the public and the prosecu- 
tion should not be subjected to such “whip sawing” by 
defendants and their pals and friends. Undoubtedly, this 
is why Mr. Justice Holmes, as a condition precedent to 
admitting such a declaration against penal interest would 
require that there be no connection between the declarant 
and the defendant on trial. See also State v. Larsen, 
supra, discussing the dangers of fraud and the impossi- 
bility of convicting criminals if the courts did not seru- 
tinize with extreme care and caution such alleged dec- 
larations. 

Frequently, the code of “honor among thieves” will 
motivate a pal or a friend to state that he committed a 
crime for which another is charged. Especially, is this 
so where the declarant is serving or facing a term of im- 
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yrisonment and figures that another “rap” will not harm 
im in any way, but will “bail” a friend or colleague 
of trouble. See. eg. Jones & Princelor v. United 
279 F.2d 455 r. 1960): Jeffries v. United 
215° F202 229 ir. 1954); Eastman v. United 

s, 212 F.2d 320. : 
ovico, 261 F. Supp. (S.D.N.Y. 1966); United 
> y. Lawrenson, 192 F. Supp. 719 (D. Md. 1961). 
instant case, Larry Kenan had already pleaded 
guilty and even had he made the statement reputed to 
him, his motives and reasons for doing so? 
Did he wish only to benefit his friend, appellant Charles 
J. Adams, and confound the prosecution and law enforce- 
ment efforts? Here, in a joint crime where by his plea he 
admizted that he was one of the participants, how did 
this throwing the blame on Jerome Jackson as his ac- 
complice amount to a declaration against his penal in- 
terest? Even if his declaration that he was involved in 
the robbery was true, this did not exonerate appellant. 
He would have merely sought to shift blame to another 
in no way connected to the offense by the eye witnesses. 
In this connection, it is significant to note that during 
the trial it was appellant’s contention that Larry Kenan 
and Jerome Jackson were the two robbers who entered 
the bank and perpetrated the robbery. Now, as an ap- 
pendix to his brief, he has submitted an affidavit of one 
Joseph Joyener to the effect that Larry Kenan had con- 
fessed to him that it was Kenan and Fred T. Adams who 
actually perpetrated the robbery, and that this confession 
was made on February 11, 1966, three days before the 
trial in the instant case commenced. Furthermore, it is 
noted that the trial judge when he saw the still picture 
“blow ups” made from the movies observed that they con- 
stituted “pretty good identification material”, the infer- 
ence being that they showed the appellant Charles J. 
Adams rather clearly (Tr. 360). It is significant that 
while appellant testified that he picked up Larry Kenan 
and Jerome Jackson together and the two of them went 
with him and his brother to his sister’s house and were 
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drinking beer together, Frederick Adams, when he testi- 
fied could not recall seeing Jerome. (Tr. 805-807, 813- 
814) 

Certainly, had the government indicted Jerome Jack- 
son for participating in this offense, whether as a con- 
spiracy or on the theory of aiding and abetting, it could 
not have used Kenan’s post offense declaration as evi- 
dence against Jackson. The statement could have only 
been used against the declarant, Kenan. Further, in 
either oral or written confessions references to others 
than the defendant making the declaration could not be 
communicated to the jury. See, e.g., Wong Sun v. 
United States, 371 U.S. 471 (1963); Lutwak v. United 
States, 344 U.S. 604 (1953) ; Woodring v. United States, 
367 F.2d 968 (10th Cir. 1966) ; Kramer v. United States, 
115 U.S. App. D.C. 50, 317 F.2d 114 (1963); Common- 
wealth v. Antonini, 165 Pa. Super. 501, 69 A.2d 436 
(1949). Appellee fails to comprehend how the statement 
concerning Jerome Jackson became more trustworthy and 
reliable because appellant sought to use it through his 
own lips to exculpate himself from this offense. In re 
fusing to give judicial sanction to appellant’s efforts, 
surely this Court cannot say that the trial judge abused 
his discretion. 


II. The search of the abandoned getaway automobile im- 
mediately following the armed bank robbery was rea- 
sonable; further, seizure of the automobile as an in- 
strumentality used in the commission of the armed 
bank robbery was proper and the subsequent search 
invaded no constitutionally protected rights of the 
driver of the automobile and the passengers discovered 
hiding in the woods nearby. 


(Tr. 14, 16, 34-35, 39-44, S84, 


96-97, 
292, 295, 299-305, 307-308, 311-3 


A. The reasonableness approach 


As stated in Dorsey & Wright v. United States, 
U.S. App. D.C. , 872 F.2d 928 (1967) : 
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“The essential inquiry, as is customarily the case 
Fourth Amendment claims, is the reasonableness 
police conduct under the circumstances. 

y. Rabinowitz, 339 U.S. 56, 60 

32, 147 


sion of its exercise.” 

Applying this approach to the factual situation here, ap- 
pellee submits that the search of the automobile here in- 
volved was entirely reasonable. Here, the automobile 
described as the getaway car was seen by the FBI 
agents within one-half hour of the bank robbery. It was 
occupied by three Negro males and in the vicinity in 
which the lookout broadcasted over the radio had indi- 
cated. Presumably, the agents knew that two of the rob- 
bers had been armed. They gave pursuit to the automo- 
bile and shortly thereafter the automobile was abandoned 
in the middle of a gravel road, with its left front door 
open and windshield wipers going, and the occupants 
gone. At this point, the agents put in a call for as- 
sistance and some fifteen to twenty minutes later at the 
most other FBI agents arrived, and one of them searched 
the automobile. 

n these circumstances, the public interest justified the 
search in order to determine the possible identity of the 
occupants, whether there were still weapons in the car, 
and whether the money stolen from the bank was still 
there. In this case of “hot pursuit” of armed bank rob- 

ers who were then escaping on foot, it was most essen- 
tial that the FBI agents determine who they possibly 
were and whether they were still armed or not. Such 
cnowledge would dictate the caution with which the 
agents would search the woods and if they had not found 
them there, where else they might look to capture them, 
and assuming that the robbers had the money with them, 
to capture them as soon as possible before the money 
could be hidden or otherwise discarded. Compare Cald- 
well v. United States, 328 F.2d 385 (Sth Cir. 1964), 
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cert. denied, 380 U.S. 984 (1965), involving very similar 
circumstances. These circumstances are sufficient to dis- 
tinguish this case from United States v. Radford, 240 
F. Supp. 76 (D. Md. 1965), aff'd 361 F.2d 777 (4th 
Cir.), cert. denied, 385 U.S. 877 (1966), where the de- 
fendant’s identity was known, he had been apprehended, 
and the automobile was parked in a garage with an at- 
tendant, and it was thus feasible to “stake” the car out 
until it was convenient for the FBI agents to obtain 
a search warrant from the United States Commissioner. 

Under these circumstances of “hot pursuit” where the 
robbers were still at large and their identities unknown, 
and where they may or mav not have been armed based 
on what the agents could learn from immediately search- 
ing the car, appellee urges that it would have been a 
serious dereliction of their duty to have delayed the 
search of the automobile until a search warrant could 
have been obtained. Compare the circumstances justify- 
ing a search of a getaway automobile from a bank rob- 
bery where the defendant had been arrested and removed 
from the scene, and the overturned automobile most prob- 
ably contained the stolen money, weapon and other evi- 
dence useful to the prosecution, and there was danger 
from possible fire due to leaking gasoline or to removal 
of evidence because of the large crowd which had gath- 
ered, Boyden v. United States, 363 F.2d 551 (9th Cir. 
1966). Applying the test of Rabinowitz, supra, to the 
effect that the officers may conduct a search when they 
have probable cause to believe that there is contraband, 
stolen goods, or weapons at the place to be searched, even 
though the officers might have had time to obtain a search 
warrant, appellee submits that the search here was rea- 
sonable and did not exceed permissible constitutional 
limits. Cf. Husty v. United States, 282 U.S. 694 (1931). 


B. The instrumentality approach 


Since the very beginning of our country the search 
and seizure of automobiles, vessels, and other means of 
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transportation, highly mobile and movable from a given 
jurisdiction, have been treated differently than the search 
of houses, buildings and other fixed abodes. United States 
v. Carroll, 267 U.S. 132 11925). Indeed, Carroll 
holds that a car carrying contraband goods may be seized 
and searched prior to the arrest of its occupants and 
independent thereof. 267 U.S. at 159, Further, Carroll 
suggests that a stolen car may also be seized and 
searched. See Cooper v. California, 386 U.S. 58, 61 
(1967) which states that the reason for and the nature 
of the custody of the automobile may constitutionally 
justify the search and intimating that a stolen car may 
be seized and searched without a search warrant. See 
also United States v. Callahan, 256 F. Supp. 739, 743-44 
(D. Minn. 1966) citing Preston v. United States, 376 
U.S. 364 (1964) (dictum). 

It is doubted that any Court would refuse to recognize 
an automobile as an instrumentality in the commission of 
a crime of homicide where the automobile had been used 
purposely to run down and kill the victim. Likewise, in 
a manslaughter or negligent homicide prosecution the 
automobile is the instrumentality used to commit the 
crime just as much as a gun may be the instrumentality 
used to shoot a person. See, ¢.9., Cantrell v. United 
States, 116 U.S. App. D.C. 311, 323 F.2d 613 (1963) ; 
Nestlerode v. United States, 74 App. D.C. 276, 122 F.2d 
56 (1941). Furthermore, it is further doubted that any 
court would refuse to recognize an automobile as an in- 
strumentality of the crime of rape, where the automobile 
is used to force the female victim’s car off the highway, 
and then to carry her away where she is either raped 
in the car or at some other location. See, eg., Harris v. 
Stephens, 361 F.2d 888 (1966), affirming sub nom. Trot- 
ter v. Stephens, 241 F. Supp. 33 (1965); Abrams v. 
State, 154 S.E. 2d 443 (Ga. 1967) ; Johnson v. State, 238 
Md. 528, 209 A.2d 765 (1965). Certainly, if some bank 
robbers were to abduct a bank messenger from the street 
and transport him to a place where the money of the 
bank is taken from him and he is pushed out of the 
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automobile, that automobile would be used as an instru- 
mentality to effectuate the crime. A getaway car from 
an armed robbery is also an instrumentality when used 
to escape from the scene of the armed bank robbery and 
to escape capture as much as a pistol or other weapon 
used for that purpose. 

Appellee submits that the time has now come for the 
courts to recognize that an automobile is no different 
than any other instrumentality used in the commission 
of a crime or to escape from the crime. Perhaps, in our 
highly urbanized and heavily populated areas, the auto- 
mobile is one of the most effective and important tools 
and instrumentalities used in the commission of crimes, 
especially when that automobile is stolen and used in the 
crime so that it may not be traced to the perpetrators. 
Certainly, under these circumstances it is inappropriate to 
equate the sanctity of the automobile, which is but a 
form of personal property, to that traditionally accorded 
to the private dwelling. Nothing in the language of the 
Fourth Amendment supports the distinction between cars 
and other types of personal property used as a means to 
commit crime or to effect escape. As the Supreme Court 
in Warden, State of Maryland v. Bennie Joe Hayden, 39 
Law Week 4493, decided May 29, 1967 rejected the dis- 
tinction between “mere evidence” and “contraband, weap- 
ons, instrumentalities and fruits” as based on premises 
no longer accepted as rules governing the Fourth Amend- 
ment, this Court should reject any distinction made be- 
tween automobiles and other types of personal property 
used as instrumentalities to commit crimes. 

Appellee urges that Congress has long recognized the 
pragmatic realities of considering automobiles as in- 
strumentalities of crime and have specifically provided 
for their forfeiture where used to transport or commit 
crimes involving illegal whiskey, counterfeit money, nar- 
cotics, 2nd illegal firearms. See, e.g., 18 U.S.C. $$ 3615, 
3618; 26 U.S.C. § 7302; and 49 U.S.C. $8 
also, ¢.9., United States v. Francolino, 367 
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Cir.), cert. denied, 382 U.S. 829 (1969) ; Sirmarco v. 
United States, 315 F.2d 699 (10th Cir.), cert. denied, 374 
U.S. 807 (1963). Appellee fails to discern the distinc- 
tion between an automobile as an instrumentality to 
carry illegal whiskey, narcotics, or counterfeit money, 
and an automobile as an instrumentality to carry the 
stolen $5,384.00 in this case and the escaping felons. In 
these circumstances, appellee submits that the FBI agents 
were entitled to seize the abandoned automobile as an 
instrumentality of the crime just as much as they would 
have been entitled to seize an abandoned gun or any 
other item of personal property used as an instrumen- 
tality in the crime. Appellant by his citation of Radford, 
supra appears to concede as much, but he claims that 
while there was a right of seizure, before the FBI agents 
could search the car they had to have a search warrant. 
Appellee is aware of no other item of personal property 
seized appropriately as an instrumentality which requires 
that law enforcement officials obtain a search warrant 
before they examine it. Surely, officers are not required 
to obtain a search warrant to examine a gun for finger- 
prints or to make a ballistics test. Nor are they required 
to obtain search warrants to examine and subject house- 
breaking tools or narcotics paraphernalia to various 
examinations. Once having lawfully acquired the automo- 
bile as an instrumentality used in the commission of 
the crime, no good reason appears why the officers may 
not inventory the contents without having to obtain a 
warrant to search what they already lawfully possess. 
Cooper v. California, 386 U.S. 58 (1967), seizure of 
automobile as an instrumentality used in the transporta- 
tion and sale of narcotics where the automobile was to 
be forfeited to the State. See also United States v. 
Haith, 297 F.2d 65, 68 ( 4th Cir. 1961), cert. denied, 
369 U.S. 804 (1962), seizure of automobile as an instru- 
mentality used in the transportation of illegal whiskey. 
If an officer may seize an automobile as an instrumen- 
tality of the crime, from that power it is fairly to be 
inferred that he may search such vehicle. Cf. United 
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States v. Lee, 274 U.S. 559 (1927). A requirement that 
officers delay their investigation and obtain a search 
warrant for a car which they have lawfully seized as an 
instrumentality of crime, puts an added burden on our 
law enforcement officials whose time and energies are 
needed to solve our ever increasing volume of crimes, 
and also places an added burden on our United States 
Commissioners who are frequently overworked and 
inundated with a great volume of criminal matters. Does 
the Constitution require this burden? Radford, supra 
Suggests that it does. Appellee disagrees and submits 
that the time has now come to reject any distinction 
between automobiles and other personal property items 
seized as instruments of crime. 

Appellee submits that the search and seizure of the 
items from the automobile in this case should be held to 
be within the permissible constitutional limitations of the 
Fourth Amendment. 


III. When the record of the trial is examined as a whole in 
the context of the defenses of mistaken identification 
and alibi, with due consideration to the nature and 
extent of the testimony by the prosecution witnesses, 
the quality of assistance rendered by appellant’s trial 
counsel was on the affirmative side of the “line” sep- 
arating effective from ineffective assistance of counsel. 


(Tr. 17, 19, 45, 47-48, 52-54, 93-94, 152-154, 181-186, 
204-210, 244-251, 278, 280, 282, 296, 305, 317-318, 
326, 342-344, 345-351, 359, 361-362, 368-369, 381, 
383, 389, 413-414, 415-429, 706, 735, 740, 748-750, 
772, 813-816, 836-839, 840-842, 845, 849-850, 852.) 


Appellee submits that this Court ean only determine 
if appellant's trial counsel rendered ineffective assistance 
of counsel by reading the entire transcript and observing 
and noting the affirmative things she did as well as the 
omissions appellant has pointed to in his brief on appeal. 
He observes that she entered her appearance on the day 
of the trial, but this does not indicate when she had been 
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retained by the mother or how much preparation she 
had made. Arery ¥. Alaoama, 308 U.S. 444 (1940) coun- 
Is t i not how much time counsel had prior to 
the performance indicated on the record. 
vmines if representation by counsel was ade- 
While this Court has stated that the re- 

2 actions must make the 

vy and a farce must not be taken literally. 

sot mean that this Court. by hindsight, should 
assess the judgment of defense counsel on 

1 tactics or trial decisions. Arthur Bruce 
D.C. Cir. No. 20,146, decided April 27, 

pp. 5-6 and fn. 5. Further, appellee is 

Court has stated in Dyer Vv. United 

No. 20.052, decided March 23, 1967, 

that while no one error or oversight 
ssistance of counsel, cumula- 

Appellee 


3 


ct 


however, th 
the evidence of 
g the jury believed the prosecuti 
tly they did. 

sons are not guaranteed counsel who do 
noz ke mistakes, nor are they guarantzed successful 
assistance. Dayton v. United States, 115 U.S. App. D.C. 
341, 319 F.2d 742, cert. denied, 375 U.S. 947 (1963) ; 
Moore v. United States, 95 US. App. D.C. 92, 220 F.2d 
19% . Appellant’s counsel on appeal has pointed 
out things th s trial counsel did not do, but 

has neglected t 

examination of 

tempted to impeach their ide 
show that it was Larry Kenan, who had pleaded guilty 
to one count in connection with this robbery, who was 
the armed robber at the tellers’ cage. (Tr. 52, 117, 182- 
247-249). She did object to the admission of the 
agent had found in the abandoned 
ile. (Tr. 342). Her objection led to the exclusion 
of still photograph “plow ups” of frames of the movie 
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taken during the robbery on the grounds of authenticity. 
(Tr, 380-381). She made motions for judgment of ac- 
quittal at the end of the prosecution’s case and at the 
end of the entire case. (Tr. 381, 839-840). She also 
submitted prayers for instructions, several of which were 
granted by the trial judge. (Tr. 840-842, 845). The 
length of the jury’s deliberation in this case. it is sub- 
mitted, also indicates that the representation was not so 
ineffective that it had no questions in its mind. While the 
representation by appellant’s trial counsel here might not 
have been ideal, appellee submits that it was sufficiently 
adequate to assure appellant a fair trial, and that he did 
receive a fair trial." 


IV. The prosecutor's argument was not improper since it 
was based on testimony volunteered by appellant, and 
further in the context of this case the comments were 
not of such a nature as would tend to influence the 
jury in its verdict. 


389-410, 417-418, 457-459, 654-656, 658-659. 
682-687, 710-711, 739-740; Tr. 26-27, 38-39). 


If the statements have some basis in the record, and 
are relevant to an issue in the case or on credibility, 
reversal will not follow unless there is abuse which is 
flagrant. See Pritchett v. United States, 87 U.S. App. 
D.C, 874, 185 F.2d 438 (1950). cert. denied, 341 U.S. 
905 (1951). Counsel in their closing arguments are given 
wide latitude where there is a basis in fact for the asser- 
tions. Here, there was such a basis in fact from appel- 
lant’s own testimony concerning his activities, where- 
abouts, and conduct on the day in question. There was 
also testimony from Mrs, Mary Smith furnishing appel- 
lant an alibi which supported the prosecutor's comments 


“Tt is also noted that for the most part the interests of appellant 
and his brother Frederick T. Adams were not in conflict and to 
that extent appellant was also the beneficiary of the efforts of his 
brother's counsel. 
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with reference to appellant being a “lover” and this bore 
! ay credibility and the credibility of the alibi. 

ted that appellant’s voluntary and bragging 

about nis affairs with women permitted fair 

thereon by the prosecutor. Cf. Birnbaum v. 

s. 336 F.2d 856 18th Cir, 1966). And even 

be considered that his comments eX- 

i of proper prosecutorial comment, 

record the comments were harmless. See 

» y. United States, 123 U.S. App. D.C. 

For other comparable situa- 

comment, see Nassif v. United 

h Cir. 19661; United States v. 

(2d Cir.), cert. denied, 375 US. 

tates v. De Fillo, 257 F.2d 835 (2d 

. cert ied, 339 U.S. 915 (1959). It is sub- 

it is reasonable to conclude that comments 

ed of here had no effect on the jury’s 

verdict in view of the overwhelming evidence in this case. 


\V. The prosecutor's questioning of appellant about a 
prior attempt housebreaking conviction in 1961 did not 
deprive him of a fair trial. 


very recent opinion has stated that 
in the fair ad- 


June 29, 1967, Slip. Op. at p. 2. However, this Court 
further observed, “The evidence as a whole, considered 
with the cases thus relied upon by the United States 
j solding that where appellant does not invoke the 
diseretion of the trial judge, he cannot urge this ground 
for reversal’, constrains us not to reverse for failure of 


"Burk vo United States, 121 US. App. D.C. 151, 34% F.2d 762, 
(1965). 
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the trial court to comply with Luck.” Slip. Op. at p. 2. 
This Court should take the same approach in the instant 
case, especially since the prosecutor did exercise restraint 
and used only one of appellant’s convictions,” a conviction 
which bore directly upon the traits of honesty and trust- 
worthiness. It is submitted that attempt housebreaking is 
closely related to larceny and has a perceptible relation 
to appellant’s truth-telling qualities. Cf. Brown v. United 
States, U.S. App. D.C. ——, 370 F.2d 242, 244-245 
and fn. 8 (1966). The trial judge gave the jury a lengthy 
explanation of the purpose of this evidence for impeach- 
ment only (Tr. 885-886). That the jury so understood 
this evidence and the court’s instruction should not be 
doubted. Cf. Spencer v. Texas, 885 U.S. 554 (1967). 
Appellee submits that the trial court did not commit plain 
error in permitting this impeachment of appellant. nor 
did it deprive appellant of a fair trial or otherwise 
prejudice substantial rights of appellant. Rule 52(b), 
Federal Rules of Criminal Procedure. 


VI. The trial judge did not err in submitting the assault 
with a dangerous weapon counts to the jury nor in 
refusing to give a simple assault instruction as a 
lesser-included offense: in any event. since sentences 
on these counts are concurrent with the sentence on 
the robbery count which is greater. if this Court con- 
cludes that the robbery conviction must be affirmed, 
then it need not consider the alleged errors in connec- 
tion with the assault counts. 


3, 85, 123, 
2, 307-809, 310-311, 351, 378, 382-: 
, 896-899), 
If no reversible error is found in connection with the 


robbery count, since the sentence thereon is greater than 
the sentences on the assault counts which were made 


“An examination of the criminal records maintained by the FBI 
disclosed that in 1963 appellant was placed on probation following 
conviction for petit larceny of an automobile license plate. 
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concurrent therewith, this Court need not consider 
whether appellant's conviction on the assault with a 
dangerous Weapon counts Was improper as a result of the 
trial judge's refusal to dismiss those counts on the grounds 
that there was no affirmative evidence indicating that the 
pistol recovered or the other pistol used in the robbery 
by the other robber was operational or had actually been 
as a blackjack. club, or in like capacity to actually 
strike the victims in the savings and loan association 
i course of the armed robbery. Barrenblatt v. 
cs, 360 U.S. 109, 115 (1958): Hirabayashi 
tates, 320 U.S. Sl. 85 11942); (Robert) 
Moore v. United States, 117 U.S. App. D.C. 376, 330 
F.2q S42 11964): Young v. United States, 109 U.S. App. 
D.C. 414. 288 F.2d 398 (1961): Langford v. United 
States, 106 U.S. App. D.C. 21, 268 F.28 896 (1959). 
Appellant contends that since there was no ev idence 
the pistol recovered had been subjected to a ballistics 
or test fired, there was no evidence to justify the 
- inferring that that pistol was operational and thus 
a dangerous weapon w ithin the meaning of Section 502, 
itle 22. D.C. Code, as a pistol. He further contends that 
nce the weapon Was not used actually to strike or hit 
considered a dangerous weapon 
(Tr. 382-384, 840, 
1a spitl could be used as a blackjack 
k s, is not enough. (Emphasis added). 
The trial judge disagreed and instructed the jury that it 
could consider whether the pistol, even though not opera- 
otek may be used in the manner of a blackjack or for 
pistol whipping and that it was not necessary to strike 
anyone. (Tr. 896-899). He concluded, “Merely to point 
a Weapon at anot her person ina menacing or threatening 
manner or in any manner or accompanied by words that 
would justify the other person in assuming that the 
weapon might be used against him constitutes an assault 
with a dangerous weapon” (Tr. 899). Did the trial judge 
err in so concluding and in so instructing the jury? 
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If we assume on the basis of Mr. Calacino’s testimony 
that the pistol recovered was not the one he saw in the 
hands of the robber standing at the tellers’ cage (Tr. 
257), then it would be logically to infer that this was the 
weapon held by appellant’s brother Frederick T. Adams 
during the course of the robbery, especially since it was 
found wrapped in the tan jacket described as being simi- 
lar to the one he wore during the course of the robbery. 
This pistol when recovered had a bullet in its chamber 
and another in the clip which was in the gun. Appellant 
contends that the fact that the gun was a .380 and the 
bullets were of .32 caliber created a substantial question 
as to whether the gun would fire them. (Tr. 307-3091.° 
Appellee submits that from the fact that the bullez fitted 
into the chamber of the pistol, that it would fire. When 
this fact is coupled with the additional facts that this 
was an armed robbery of a Federally protected savings 


°In this connection. it is noted that appellant complains about 
Special Agent Joseph Dowling sitting at the table with Government 
counsel to handle the exhibits because Special Agent Appler testi- 
fied that he presumed that the pistol had been test fired after he 
turned it over to Special Agent Dowling. He seems to contend that 
this situation made Special Agent Dowling a silent witness to the 
effect that the gun had been test fired and subjected to a ballistics 
test. Appellee disagrees. If anything, the failure of the prose- 
cutor to have requested leave of the Court to put Special Agent 
Dowling on the witness stand, notwithstanding his earlier represen- 
tation that he did not contemplate calling him as a witness. or to 
eall another agent who had personal knowledge concerning the mat- 
ter in issue lends itself to the inference that the pistol had not been 
test fired or subjected to a ballistics test. The only other references 
to Special Agent Dowling were in connection with the money re- 
covered (Tr, 351) and the developed movie film being placed in his 
custody (Tr. 373). Appellant contends that these references to 
Agent Dowling and his sitting at counsel table with the Assistant 
United States Attorney tended to give added credence and credi- 
bility to the wovernment’s case against him. Such a contention 
is incredible, since his presence at counsel table added no more 
credit to the government's case than the presence of a law clerk 
er another Assistant United States Attorney. Such a matter was 
well within the broad discretion of the trial judge. The preposter- 
ousness of this contention is such that no citation of authority is 
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and loan association in the early afternoon, in which 

threats were made by the robbers that they would shoot 

or kill the victims in the bank, appellee submits, that the 

totality of these facts and circumstances was sufficient 

for the jury to draw the inference that this pistol was 

operational. It is submitted that circumstantial evidence 

may establish the operability of a weapon just as much as 

direct testimony that an eyewitness observed it fired dur- 

ing the course of the robbery or subsequently. Circum- 

‘al evidence may establish other facts in issue in 

2] cases, and it would appear that the issue of 

it} pistol should be treated no differently. 

ition would limit the establishment of 

y by direct testimony. and it would require 

that oper bility be absolutely established by eyewitness 

testimony. It is seit that this Court should decline 
to adopt such a position. 

In connection with the second pistol used by the robber 
at the tellers’ cage. it is observed that Mrs. McBrady 
testified that that robber was very close to her and that 
he pulled the + trigger back and cocked the gun during 
the course of pointing the gun at her. (Tr. 78-80, 85, 
119'. He repeatedly threatened to shoot or kill her and 
the other teller who was present. Again, under these 
circumstances, the jury would be entitled to draw the 
inference that the gun was operable. The weight of this 
circumstantial evidence was for the jury, but it was ap- 
propriately evidence before the jury, which as reasonable 
men, could have come to the conclusion that the gun 
would fire. 

Appellee also submits that the use of what appears to 
be a pistol in a threatening manner at a close range indi- 
cates a present apparent ability to commit a battery by 
using it as a blackjack, bludgeon, or a club, even though 
it may not be a real gun. Appellant concedes as much, 
but contends that it is necessary that the gun actually 
be so used and that the victim actually be struck. Would 
the raising of a pistol to hit a victim across the head be 
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any less an assault with a dangerous weapon because 
before the blow landed the victim “ducked”? Appellee 
submits not. The holding of the pistol in a position in 
which it can be fired if real or used as a club, if not 
real, in close proximity to the victim, appellee submits is 
as much an assault with a dangerous weapon as holding 
a pistol or a club over the victim’s head in a threatening 
gesture to force the victim to part with his money. 

Accordingly, it is submitted that the trial judge did 
not err in submitting the assault with a dangerous weapon 
counts to the jury and in refusing to give an instruction 
on simple assault. 


VII. The failure to furnish a trial transcript to appellant 
for almost a year, while not to be condoned, has not 
deprived him of due process rights; in any event, his 
contention of a possible violation of his speedy trial 
rights, should this Court reverse and remand for a 
new trial, in the present posture of the case, is pre- 
mature. 


The record shows that the jury found appellant guilty 
on February 24, 1966 and that he was sentenced on April 
1, 1966. He swore to a notice of appeal on April 4, 1966 
and mailed it to the United States District Court. On 
April 26, 1966 Judge Corcoran granted appellant’s appli- 
cation for leave to appeal in forma pauperis without pre- 
payment of costs and on April 29, 1966 he ordered the 
preparation of all the transcript except the voir dire and 
the opening and closing arguments. By Order dated June 
10, 1966 this Court appointed appellant's present counsel 
to represent him on appeal. Following a motion by ap- 
pellant filed in this Court for the production without 
further delay of the trial transcript, this Court on No- 
vember 3, 1966 ordered that each of the two reporters, 
within ten days of the Order, notify the Clerk of the 
Court of Appeals of her best estimate as to the time 
when she would complete the transcript in this case. On 
December 28, 1966 Volumes I, II, and III of the tran- 
script was filed in the Clerk’s office in the United States 
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District Court. The preceding day, December 27, 1966 
counsel for appellant filed a motion for an order requir- 
ing the preparation of the transcript of the opening and 
closing arguments of government counsel, which was 
subsequently granted. Volumes IV and V of the tran- 
seript were fled in the United States District Court on 
January 24, 1967 and the volume containing the opening 
and closing arguments of government counsel was filed 
on May 2. 196K; 

urt has recently had occasion to comment par- 
3 upon the problem of transcript delay. In Gary 
H. Holmes v . United States, D.C. Cir. No. 20,042, supple- 
mental! opinions released on May 11, 1967, p. 2, this 
Court stated. “The problem of transcript delay is essen- 
tially an administrative problem that has swollen as an 
incident of the rapid increase in the number of criminal 
appeals filed in our court.” While in its earlier Holmes 
opinion this Court referred to the possibility that delay 
in preparation of a transcript for sane may have speedy 
trial implications if reversa 1 and a retrial were to follow 
in a given case. citing Manning v. United States, D.C. 
Cir. No. 20.001, decided October 28, 1966, appellee sub- 
hat in balancing the interests of the public in main- 
st conviction against the interest of appellant 
to have as speedy a resolution of his appeal as possible, 

the record in the instant case does not require reversal. 
While appellee does not seek to justify the delay in- 
volved here, and regards it as unfortunate, to employ the 
language of Harrison ¢ White v. United States, D.C. Cir. 
Nos, 20,280, 20,281, decided May 18, 1967, Slip. Op. at 
p. 5, this undoubtedly is “a spot where the ideal clashes 
head-on with the practical,” citing King v. United States, 
105 US. ade D.C. 193, 195, 265 F.2d 567, 569 (en 
banc), cert. denied, 359 U.S. 998 (1959). The right to 
a speedy t tr: rial is necessarily relative and it is consistent 
with delays and depends upon the circumstances. And 
while it secures rights to a defendant, it does not pre- 
clude the rights of public justice. Beavers v. Haubert, 
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198 U.S. 77, 87 (1905). While appellee considers the 
question of a violation of appellant’s speedy trial rights 
should a retrial be necessary as premature at this stage 
of the proceedings, it is submitted, that when due con- 
sideration is given to the reasons for the transcript delay 
and to the public interest in maintaining a just convic- 
tion, it can hardly be said that the delay was purposeful 
or oppressive. Compare Hanrahan v. United States, 121 
U.S. App. D.C. 134, 348 F.2d 363 (1965) where some of 
the delay was due to manpower shortages in the United 
States Attorney’s office and the resignation of Assistant 
United States Attorneys familiar with a complicated mail 
fraud case. King, supra, made allowances for problems 
involved in dealing with the congested District Court cal- 
endar. The balance between the competing rights of so- 
ciety to protect itself and the right of the accused to a 
speedy trial has been upset against the Government only 
when the delay has been arbitrary, purposeful, oppressive 
or vexatious. Johnny Ray Smith v. United States, 360 
US. 1, 10 (1959) ; Raymond Smith v. United States, 118 
US. App. D.C. 38, 41, 331 F.2d 784, 787 (1964) (en 
banc). No such conduct can be predicated on this record. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BREss, 
United States Attorney. 
FRANK Q. NEBEKER, 
HAROvp H. Titus, Jr., 
ARTHUR L. BURNETT, 
Assistant United States Attorneys. 
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